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JOINT APPENDIX , 

PLEADINGS AND DOCUMENTARY EVIDENCE 


Before the 

FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 


In re Application of 


FCC 55D-8 15905 


) Docket No. 10732 


THE JET BROADCASTING COMPANY, INC. ) FUe Nq Bp _ 8739 
(WJET), Erie, Pennsylvania j 

For Construction Permit ) 

Appearances 

Carl L. Shipley on behalf of The Jet Broadcasting Company, Inc.; 
Andrew G. Haley and Dwight D. Doty on behalf of Station WBNY; and J. N. 


Webster and Robert J. Rawson on behalf of the Broadcast Bureau, Federal 
Communications Commission. 

INITIAL DECISION 
Preliminary Statement 

1. The application in this proceeding was filed by The Jet Broadcast¬ 
ing Company, Inc., licensee of Station WJET, Erie, Pennsylvania. It propos 
es to change the frequency of that station from 1570 kilocycles to 1400 kilo¬ 
cycles and to change hours of operation from daytime only to unlimited time. 
The present operating power of 250 watts would be retained. If the applica¬ 
tion were granted WJET would be transformed from a Class n station to a 
Class IV station. On October 21, 1953, the Commission found the applicant 
to be legally, financially, technically and otherwise qualified to operate the 
station as proposed but designated the application for hearing because of 
the expectation that interference would be caused to and received from Sta¬ 
tion WBNY, Buffalo, New York, and also because the proposal appeared to 
violate certain provisions of the Standards of Good Engineering Practice 
with respect to coverage of the Erie Metropolitan District. Roy L. Albert¬ 
son, licensee of Station WBNY, was made a party to the proceeding and the 
following issues were stated: 
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(a) To determine the areas and populations which may be expected 
to gain or lose primary service from the operations of the pro¬ 
posed station, and the availability of other primary service to 
such areas and populations. 

(b) To determine the type and character of program service pro¬ 
posed to be rendered and whether it would meet the requirements 
of populations and areas proposed to be served. 

(c) To determine whether the operation of Station WJET as proposed 
would involve objectionable interference with Station WBNY, 
Buffalo, New York, and, if so, the nature and extent thereof, 
the areas and populations affected thereby, the availability of 
other primary service to such areas and populations, and the 
nature and character of the program service now being ren¬ 
dered by Station WBNY to such areas and populations. 

(d) To determine whether the installation and operation of Station 
WJET as proposed would be in compliance with the Commis¬ 
sion’s Rules and Standards of Good Engineering Practice Con¬ 
cerning Standard Broadcast Stations with particular reference 
to coverage of the Erie, Pennsylvania metropolitan district. 

The record was opened on May 6, 1954 with a conference and immediately 
thereafter testimony was taken. Subsequent sessions were held on May 7 
and June 2, 1954. By order of the Examiner, dated June 23, 1954, the 
record was closed. 

2. According to an agreement reached by counsel for all parties, 
and approved by the Examiner, the Broadcast Bureau filed Proposed Find¬ 
ings of Fact and Conclusions on July 16, 1954. The agreement of counsel 
contemplated that supplemental or rebuttal findings as well as separate 
conclusions might be filed by each of the other parties. The Jet Broad¬ 
casting Company, Inc. filed a statement concurring with the Broadcast 
Bureau’s findings of fact and submitted its own conclusions. Roy L. Al¬ 
bertson filed supplemental proposed findings and separate conclusions. 


3. The following table shows the areas and populations which 
currently receive primary service from Station WJET and those which would 
receive such service under the WJET proposal. The data is based on a 
field intensity survey of the existing operation of Station WJET, the con¬ 
ductivities derived therefrom, and a proposed effective field of 93 mv/m 
unattenuated at one mile. 

Present - / Area Proposed * , Area 
Contour (mv/m) Population - (sq. mi. ) Population - (sq. ml.) 

19.4 (Nighttime) 135,927 30.4 

i 

(Interference-free) 

2.0 166,228 157.1 173,129 185.1 

0. 5 (Daytime) 

(Normally protect¬ 
ed) 179,841 438.6 1 86,762 525.1 

i 

0. 5 (Daytime) 

(Interference-free) 179,841 438.6 1 84,659 491.2 

390 4. Under the proposal WJET would provide primary service day¬ 

time to 4, 818 persons residing in areas totalling 52. 6 square miles which 

2 / 

do not now receive primary service from this station. - The foregoing 
population figure includes 2, 548 persons in the town of North East, Penn- 

37 

sylvania (population 4,247). - Other primary service is available to North 
East from Stations WERC and WIKK. The remaining rural areas receive 
primary service (0. 5 mv/m or greater) from Stations WERC, WIKK, WOTR 

1/ Erie, Pennsylvania has an Official 1950 population of 130,803 and is 
part of the Erie Urbanized area which has an Official 1950 population of 
151,710. 

2/ The proposed findings of the Broadcast Bureau showed these figures 
as 5,398 and 62.1 square miles. However, in order to arrive at the net 
gain there must be subtracted the figures of 580 persons and 9. 5 square 
miles where present WJET primary service will be lost under the pend¬ 
ing proposal due to interference from WBNY at Buffalo. 

3/ The Standards of Good Engineering Practice require a signal of at 
least 2.0 mv/m for primary service to cities with population of 2, 500 
persons or more. 
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and WGR. Under present operation WJET now renders primary service 
to an area of 9. 5 square miles with a population of 580 persons that will 
lose service from WJET under the proposal due to interference from 
WBNY, Buffalo, N. Y. WERC, WLEU, WIKK and WGR render 0. 5 mv/m 
primary service to 100% of the area and in addition WOTR, 80%. 

5. Since WJET does not now operate at night, this proposal would for 
the first time provide primary service from that station to 135, 927 persons 
in areas totalling 30.4 square miles. Stations WERC and WIKK render 

4/ 

primary service to 100% of this area and 40% of it is served by WLEU. — 

6. Station WBNY, which is licensed to the respondent in this pro¬ 
ceeding, operates on 1400 kilocycles with 250 watts, unlimited time at 
Buffalo, New York. Based on field intensity surveys on Station WBNY and 
tiie existing operation of Station WJET, except for the location of the 0.025 
mv/m contour of Station WBNY for which the conductivity map in the Stand¬ 
ards was used, Station WJET as proposed would cause objectionable in¬ 
terference during daytime to Station WBNY in an area of 66. 32 square 
miles wherein reside 9.468 persons or 1.14% of the remaining interference- 
free population of 856, 850. Station WBNY does not presently receive ob¬ 
jectionable interference from any existing station. WBEN, WEBR, WGR, 
WKBW, WWOL, WXRA, WHLD, WJJL and WHAM render 0. 5 mv/m pri¬ 
mary service to 100% of this area and WUSJ to only a small isolated por- 

5/ 

tion of it in the northern part of the primary service area of Station WBNY. - 
WBNY would be limited by the interference from WJET to its 1.1 mv/m con¬ 
tour at the maximum depth of penetration. 

391 7. The proposal would receive daytime objectionable interference from 


4/ WERC, WLEU and WIKK are all network affiliated stations. 

5/ WBNY has requested a finding that the area of interference (66. 32 
square miles) represents 8. 3% of the remaining interference-free area 
(799. 68 square miles). This finding has not been adopted since it would 
be irrelevant under the requirements of the Standards of Good Engineer¬ 
ing Practice. The same observation would pertain to the proposed finding 
offered by WBNY regarding the area to suffer interference from WBNY in 
ratio to the remaining interference-free area of WJET. 
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Station WBNY in an area of 33. 9 square miles wherein reside 2,103 per¬ 
sons or 1.14% of the remaining interference-free population. 

8. The operation of WJET as proposed would render 2.0 mv/m pri¬ 
mary service to 100% of the Erie Urbanized area population during daytime 

hours and 19.4 mv/m interference-free primary service to 89.2% of that 

6 / 

population at night. - The proposal would cover the City of Erie with a 

i 

5.0 mv/m signal daytime and would render a 19.4 mv/m interference-free 

7/ 

primary service to 97. 3% of the Erie population at night. - There are 
four existing facilities in Erie, Pennsylvania: 

WERC, 1260 kc, 5 kw, DA-2, U 
WIKK, 1330 kc, 5 kw, DA-2, U 
WLEU, 1450 kc, 250 w, U 
WJET, 1570 kc, 250 w, D 

Programming for the populations and areas affected . 

9. The second issue in this proceeding called for a showing by the 
applicant as to the type and character of the program service proposed by 
it and whether such service would meet the requirements of the populations 
and areas to be served. Also the third issue required a showing as to the 
nature and character of the program service now being rendered by Sta¬ 
tion WBNY to areas and populations which it would lose through interference 
from Station WJET as proposed. Both the applicant and respondent 


6/ The term ” metropolitan district'* as used in Section 3.22 of the Com¬ 
mission's Rules ( Classes and power of standard broadcast stations ) is not 
limited in accordance with the definition given by the Bureau of Census 
but includes any principal center of population in any area. The 1950 U.S. 
Census does not list current boundaries for metropolitan districts as in 
1940. The evidence in this proceeding is based upon the "urbanized area" 
which has been defined for the first time in the 1950 U. S. Census and in¬ 
cludes at least one city of 50,000 or more inhabitants and the surround¬ 
ing closely settled urban fringe outside that city. All persons living under 
distinctly urban conditions in the immediate vicinity of major cities are 
included, but no rural areas are contained therein. 

7/ The Standards of Good Engineering Practice provide that Class IV 
stations operate on local channels normally rendering primary service 
only to a city or town and the suburban and rural areas contiguous thereto 
with powers not less than 0.1 kw or more than 0.25 kw. 
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introduced evidence showing the names and brief descriptions of programs 

8 / 

produced during a typical week. — No analyses as to type or source of 
programs was submitted by either party. 

392 10. There was no evidence whatsoever in the record as to the needs, 

problems, tastes or special characteristics of the populations which would 
either gain or lose a standard broadcast service. Consequently it can only 
be assumed that they are typical American radio listerners. For the most 
part the programs rendered by both WJET and WBNY are similar, consist¬ 
ing of recordings with occasional news and sports programs. In neither 
instance was there an outstanding amount of local live programming nor 
did either party call attention to any shows which conspicuously served the 
areas and populations which would gain or lose service. The applicant, 
however, has declared an intention to utilize its nighttime hours for public 
service programs. Its proposal in this respect appears to contemplate that 
such programs will be sporadic since it said that they would be presented 
"when the opportunity arises, having particular emphasis on public speeches, 
rallies, concerts, sports events and meetings, having widespread public 
or civic appeal, which occur from time to time in a community like Erie. ” 
The applicant also stated that "as these opportunities present themselves 
the proposed program schedule will be interrupted in order to make use 
of WJET as a local outlet for community expression during evening hours.” 
In the absence of contradictory evidence the applicant’s declaration of in¬ 
tention is believed. 

CONCLUSIONS 

1. The proposal contained in the application of The Jet Broadcast¬ 
ing Company, Inc. is in substantial compliance with the Commission’s 
Rules and Standards of Good Engineering Practice. The proposed opera¬ 
tion would receive interference from co-channel Station WBNY but the popu¬ 
lation residing in the interference area would amount to only 1.14% of the 


8/ The WJET program showing was based upon the composite week of 
T952 which was declared to be typical of present programming at that sta¬ 
tion. It also included the proposed nighttime programs. 
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remaining interference-free population. During daytime hours the proposal 
will completely cover the Erie Urbanized area and at night will serve 89.2% 
of the population within that area. This figure lacks only . 8% of complying 
literally with the so-called 90% rule and this difference is insignificant. 

2. However, the proposed operation of Station WJET will cause ob¬ 
jectionable interference to Station WBNY, Buffalo, New York, so that the 
populations losing service from the latter will amount to 1.14% of the re¬ 
maining WBNY interference-free population. 

3. Since objectionable interference will be inflicted upon an existing 
broadcast station, the question is whether the need for the proposed service 
outweighs the need for that service which will be lost by reason of such in¬ 
terference. The persons who would lose daytime service by virtue of the 
operation as proposed would considerably outnumber the net gain in popula¬ 
tion served. However, at night the WJET proposal would bring a new pri¬ 
mary service to 135,927 persons residing in an area of 30.4 square miles. 
The stations which now serve this area or any portion of it at night are all 
affiliated with networks. While WJET has not shown that its proposed pro¬ 
gram service will in any conspicuous way meet the needs and interests which 
might be peculiar to the area served at night, two factors make possible a 
conclusion that the coming of this new nighttime service will outweigh the 

393 losses due to interference in daytime hours. In the first place, since 
Station WJET is an independent station, it would, therefore, have available 
tie prime evening listening hours unhampered by commitments to a network. 
This fact in itself makes more reasonable the expectation that programs of 
a uniquely local character could and would be produced. Secondly, the ap¬ 
plicant has promised on the record to devote "a reasonable amount” of time 
diring evening hours to public service programming and to interrupt its 
regular schedule to present programs of local origin. These two factors 
make a prima facie showing that the proposed service would outweigh the 
need for service to be lost and there was no evidence in rebuttal which 
would contradict or weaken such showing. Accordingly the application must 
be granted. 
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4. IT IS ORDERED, This 27th day of January, 1955, that the ap¬ 
plication of The Jet Broadcasting Company, Inc., licensee of Station 
WJET, Erie, Pennsylvania, for a construction permit to change fre¬ 
quency from 1570 kilocycles to 1400 kilocycles and to change hours of 
operation from daytime only to unlimited time is GRANTED. 

FEDERAL COMMUNICATIONS 

COMMISSION 

/s/ H. Gifford Irion, Hearing Examiner 

Released: January 28, 1955 

Effective 40 days thereafter subject [Stamped ’’Signed by above 

to Section 1. 853 of the Commission’s and mailed by Jan. 28, 

Rules 1955, Mail & Files”] 


394 [Stamped’’Rec’d Feb. 18, 1955, FCC Mail & Files”] 

Miss Mary Jane Morris, Secretary February 17, 1955 

Federal Communications Commission 
Washington, D. C. 

Dear Miss Morris: 

On behalf of Roy L. Albertson, licensee of station WBNY, Buffalo, 
New York, there is submitted herewith the original and fourteen copies 
of exceptions to the Initial Decision proposing to grant application of The 
Jet Broadcasting Company, Inc. (WJET), Docket No. 10732. 

If there are any questions concerning the above please communicate 
directly with this office. 

Very truly yours, 


Andrew G. Haley 


9 


395 [Stamped "Rec’d Feb. 18, 1955, FCC Mail & Files”] 

EXCEPTIONS OF ROY L. ALBERTSON TO 
INITIAL DECISION 

Roy L. Albertson, licensee of station WBNY, Buffalo, New York, 
party respondent in the above-entitled proceeding, excepts to the Examin¬ 
er’s Initial Decision herein released January 28, 1955, in the particulars 
set forth below. 

Oral argument is requested and written notice of intention to appear 
and participate in oral argument is hereby given. 

Exceptions are taken as indicated. 

I. Exceptions to Findings of Fact 

1. To the statement in Finding 10 that ’’Consequentlyit can only 
be assumed that they [i. e. the populations served by WJET and WBNY and 
to be served by WJET] are typical American radio listeners”. For a find¬ 
ing to be the basis for a determination of ultimate fact and conclusion, it 
must be bottomed upon evidence and not inference, speculation or supposi¬ 
tion. Saginaw Broadcasting Co. v. Federal Communications Commission. 
68 App. D. C. 282, 290, 96 F (2d) 554 (1938). The duty of an applicant to 
meet the issue of need for programming proposed cannot be dismissed upon 
the basis of assumption. 

2. To the statement in Finding 10 that ”nor did either party call at¬ 
tention to any shows which conspicuously served the areas and populations 

396 which would gain or lose service” insofar as station WBNY is con¬ 
cerned. While the statement is correct with regard to WJET (see WJET 
Ex. 1, 2, Tr. 18), respondent in paragraph 3 (3) of his supplemental pro¬ 
posed findings, called attention to the fact that ”a number of public service 
programs in the evening hours are disclosed by the logs of the composite 
week. ” The record supports this statement - See Albertson Exhibit A. 

3. To the failure to find that the applicant presently has no programs 
in the field of education or agriculture and none are proposed during the 
regular broadcast day. WJET Exhibit 2. 

1 / The Examiner had theretofore found that there was no evidence in the 
record as to need. 
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n. Exceptions to Conclusions 

4. To the failure of the Examiner to conclude that The Jet Broad¬ 
casting Company, Inc. has not met the burden imposed upon it of show¬ 
ing a need for the proposed service of station WJET in the light of the re¬ 
quirements of Section 309 (b) of the Communications Act of 1934, as amend¬ 
ed, and Section 3.28 (c) (1) of the Commission’s rules. 

5. In failing to conclude that there was nothing shown in the record 
to warrant violation of the Commission’s Standards in that WBNY would 
be limited to its 1.1 mv/m contour daytime by the operation of WJET as 
proposed. 

6. To the conclusion that the following factors make a prima facie 
showing that the proposed service would outweigh the need for service to 
be lost: (1) WJET would ’’have available the prime evening listening hours 
unhampered by commitments to a network?’ and (2) the promise of the appli¬ 
cant to devote "a reasonable amount” of time during evening hours to pub¬ 
lic service programming. 

7. To the Order granting the application of The Jet Broadcasting 
Company, Inc. and failing to deny the same. 

ARGUMENT 

The Commission is required in this proceeding to determine whe¬ 
ther the public interest, convenience and necessity will be served by 
397 granting the application now under consideration. This determina¬ 

tion must be made in the light of the requirements of the following provi¬ 
sions of Section 309 (b) of the Communications Act of 1934, as amended, 
and Section 3.24 of the Commission’s rules: 

309 (b) * * * Any hearing subsequently held upon such application 
shall be a full hearing in which the applicant and all other parties 
in interest shall be permitted to participate but in which both the 
burden of proceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the burden of proof 
upon all such issues, shall be upon the applicant. 

3.24 * * * Broadcast facilities: Showing required . An authorization 
for a new standard broadcast station for increase in facilities of an 
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existing station will be issued only after a satisfactory showing has 

been made in regard to the following, among others: 

* * * 

(b) That objectionable interference will not be caused to existing sta¬ 
tions or that, if interference will be caused, the need for the pro¬ 
posed service outweighs the need for the service which will be lost 
by reason of such interference. 

* * * 

(g) That the public interest, convenience and necessity will be 
served through the operation under the proposed assignment. 

It must be kept in mind that the burden is imposed upon the applicant 
to show that its application should be granted and not upon the other parties 
to the proceeding to show that a grant should not be made. See WDZ Broad ¬ 
casting Co., 7 RR 474. The importance of this lies in the fact, in the instant 
case, that one of the issues is 

to determine the type and character of program service proposed 
to be rendered and whether it would meet the requirements of popu ¬ 
lations and areas proposed to be served . 

There is not a scintilla of evidence in the record in this proceeding as to 
the requirements of the populations proposed to be served. (Initial Dec. 
Finding 10). WJET contented itself with putting in evidence a program 
schedule consisting of the programs for the 1952 composite week and ”a 
398 narrative statement with descriptive statements concerning each of 
those nighttime programs” (Tr. 21). In fact, counsel for WJET, in dis¬ 
cussing their points of reliance, stated fTr. 11): M We haven’t tried to 
draw any comparisons as to whether the public interest would be best 
served by granting Jet’s application and disregarding the interference to 
WBNY. ” Hence applicant has not met the burden imposed upon it of show¬ 
ing that a need for the proposed service exists which would overcome the 
admitted violations of the Commission’s Rules and Stahdards. 

The Examiner, in his Initial Decision, correctly concludes that the 
persons who would lose daytime service by virtue of the operation as pro¬ 
posed would considerably outnumber the net gain in population served. 
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More significant is the fact which he found, but which did not enter into 
his conclusions, that at the maximum depth of penetration in the area of 
interference, station WBNY, which presently does not receive objection¬ 
able interference from any other broadcast station, would be limited to 
its 1.1 mv/m contour. Under the Standards, station WBNY is entitled to 
protection to its 0. 5 mv/m contour. In circumstances such as these there 
must be a compelling reason why this violation of the Commission's stand¬ 
ards should be condoned. Chronicle Publishing Company, 3 RR 425, 429. 

No such compelling reason has been shown. 

The Examiner, in his Initial Decision, states that the WJET proposal 
would bring a new primary service to 135, 927 persons residing in an area 
of 30.4 square miles, and that the stations which now serve this area or 
any portion of it at night, are all affiliated with networks. This, of course, 
is only a statement of conditions that would exist in case of a grant; it is 
not a demonstration of need. The Examiner has concluded that WJET has 
399 not shown that its proposed program service will ”in any conspicuous 
way” meet the needs and interests which might be peculiar to the area 
served at night. This is an understatement. The fact of the matter is that 
station WJET has not shown that its proposed program service will in any 
way meet the needs and interests which might be peculiar to the area served 
at night. Indeed, as is stated above, it has made no attempt to show what 
those needs and interests are. There is no showing - or even an attempt 
to show - that the three unlimited time stations in Erie have not adequately 
met the requirements of Erie so far as locally originated programs are 
concerned. No proof as to their programming was submitted. Further¬ 
more, even assuming arguendo that the existing stations in Erie were not 
meeting their local public service responsibilities nighttime, there is 
nothing in the past daytime programming of station WJET shown in this 
record which would lead to the belief that that station would remedy the 
situation. In fact, there is no convincing evidence here that any appreci¬ 
able number of locally originated public service programs would be broad¬ 
cast. Even where a showing was made that the needs of the community 
would be met, the Commission has not hesitated to deny an application 
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because it had not been shown that the needs were so compelling as to 
warrant diminution of the service area and population of an existing sta¬ 
tion. Lemoyne College et aL , 6 RR 1251, 1267-1268; WDZ Broadcasting 
Co ., 7 RR 443, 471. A fortiori, when no showing of need has been made, 
the Commission should not suffer encroachment upon the service area of 
an existing station in order to afford nighttime operation to an existing 
station in a city which already has three unlimited time stations. 

i ; 

The truth of the matter is that applicant has not met the burden 
400 of proof imposed upon him of showing need. That an applicant does 
have this burden is well settled. See Courier Post Publishing Co . v. 
Federal Communications Commission , 70App. D. C. 80, 82, 104 F. (2d) 
213, 215 (1939); Goss v. Federal Radio Commission , 62 App. D. C. 301, 
302, 67 F. (2d) 507, 508 (1933). Democrat Printing Company v. Federal 
Communications Commission , 91 U.S. App. D.C. 72, 76, 7 RR 2138, 
2142-2143. The latter case makes clear that there must be M a determina¬ 
tion as to the comparative merits of the two stations in the area of inter¬ 
ference” (Ibid.) If, as counsel for WJET stated fTr. 10) he has ’’made no 
attempt to draw comparisons between my applicant and the respondent, ” 
then WJET has not under that case sustained the burden upon it. In the 
face of the admission of counsel in answer to a question of the Examiner 
that he did not claim there was ’’any particular aspect of your programming 
which you think serves the public interest” (Tr. 18) and the further affir¬ 
mative acceptance of the burden of proof on the programming issue (Tr. 

19), it can only be concluded that WJET disagrees with the Court of Appeals 
and desires to re-try this particular point before that tribunal. Obviously, 
this Commission is bound by the decision of that court in the Democrat 
Printing Co . case to deny the application of WJET because it has not sus¬ 
tained its burden of proof. 

This is not a case where the Commission is called upon to determine 
whether it should balance violation of its rules and standards against its 
policy objective pursuant to Section 307 (b) of the Communications Act of 
providing for the establishment of a first or second full-time outlet in 
every community of substantial size. Hence cases of the nature of 


14 

Vermilion Broadcasting Corporation, 7 RR 602 b, are inapposite. In any 


event, it should be noted that the absence of a second nighttime transmis- 

401 sion facility does not automatically require the grant of an applica¬ 
tion without regard to the ensuing impact upon existing stations, or com¬ 
pliance with the Commission’s standards. WDZ Broadcasting Company , 

7 RR 443, 471; see also North Plains Broadcasting Corporation , 7 RR 
93, 106 a. 

In the absence of a showing of need, the somewhat amorphous state¬ 
ment that WJET would ’’have available the prime evening listening hours 
unhampered by commitments to a network”, and the promise of that appli¬ 
cant ”to devote ’a reasonable amount’ of time during evening hours to public 
service programming” (Initial Dec. ConcL 3), can be considered at best 
as but a statement of the conditions that might exist in case of a grant, and 
not as any evidence of a need which should be met. Again, it must not be 
forgotten that this record does not disclose that a need exists for the rather 
nebulous programming proposals of the applicant, there being no showing 
that the ’’public service” needs of Erie are not adequately supplied by the 
three full-time existing stations there. 

Upon this record and under the authorities, the Commission is pre¬ 
cluded from granting the application of The Jet Broadcasting Company be¬ 
cause of (1) daytime interference to an existing station now operating free 
of objectionable interference; (2) lack of coverage of all the city of Erie and 
the urbanized area thereof at night; and (3) an utter lack of showing of need 
for the operation as proposed. Hence there is nothing to justify a departure 
from sound engineering principles of allocation. 

In view of the foregoing, it should be concluded that a grant of the 
application of the Jet Broadcasting Company, Inc. would not serve the pub- 

402 lie interest, convenience and necessity and its application should 
therefore be denied. 

Respectfully submitted, 

ROY L. ALBERTSON 
by /s/ Andrew G. Haley 
/s/ Dwight D. Doty 


February 17, 1955. 
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CERTIFICATE OF SERVICE 

This is to certify that I have this day deposited in the United States 

mail, postage prepaid, copies of the foregoing document addressed to: 

Carl L. Shipley, Esquire Curtis B. Plummer, Esquire 

National Press Building Chief, Broadcast Bureau 

Washington 4, D. C. Federal Communications Com. 

Attorney for The Jet Broadcasting Washington 25, D. C. 

Company, Inc. 

February 17, 1955 /s/ Janet E. Smith 


438 Appearances 

Carl L. Shipley and Harry J. Daly on behalf of The Jet Broadcasting 
Company, Inc.; Andrew G. Haley and Dwight D. Doty on behalf of Roy L. 
Albertson; and J.N. Webster and Robert J. Rawson on behalf of the Broad¬ 
cast Bureau, Federal Communications Commission. 

DECISION 

By the Commission; Commissioners Webster and Mack not participating. 

Preliminary Statement 

1. The application in this proceeding was filed by The Jet Broad¬ 
casting Company, Inc., licensee of Station WJET, Erie, Pennsylvania. 

It proposes to change the frequency of that station from 1570 kilocycles to 
1400 kilocycles and to change hours of operation from daytime only to un¬ 
limited time. The present operating power of 250 watts would be retained. 

If the application were granted WJET would be transformed from a Class 

i 

n station to a Class IV station. On October 21, 1953, the Commission found 
the applicant to be legally, financially, technically and otherwise qualified 
to operate the station as proposed but designated the application for hear¬ 
ing because of the expectation that Interference would be caused to and re¬ 
ceived from Station WBNY, Buffalo, New York, and also because the proposal 
appeared to violate certain provisions of the Standards of Good Engineering 
Practice with respect to coverage of the Erie Metropolitan District. Roy 
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L. Albertson, licensee of Station WBNY, was made a party to the proceed¬ 
ing and the following issues were specified: 

(a) To determine the areas and populations which may be expected 
to gain or lose primary service from the operations of the pro¬ 
posed station, and the availability of other primary service to 
such areas and populations. 

(b) To determine the type and character of program service proposed 
to be rendered and whether it would meet the requirements of 
populations and areas proposed to be served. 

(c) To determine whether the operation of Station WJET as proposed 
would involve objectionable interference with Station WBNY, 
Buffalo, New York, and, if so, the nature and extent thereof, 
the areas and populations affected thereby, the availability of 
other primary service to such areas and populations, and the 
nature and character of the program service now being rendered 
by Station WBNY to such areas and populations. 

(d) To determine whether the installation and operation of Station 
WJET as proposed would be incompliance with the Commis¬ 
sion's Rules and Standards of Good Engineering Practice Con¬ 
cerning Standard Broadcast Stations with particular reference to 
coverage of the Erie, Pennsylvania metropolitan district. 

The record was opened on May 6, 1954 with a conference and immediately 
thereafter testimony was taken. Subsequent sessions were held on May 7 
and June 2, 1954. By order of the Examiner, dated June 23, 1954, the 
record was closed. 

2. According to an agreement reached by counsel for all parties, 
and approved by the Examiner, the Broadcast Bureau filed Proposed Find¬ 
ings of Fact and Conclusions on July 16, 1954. The agreement of counsel 
contemplated that supplemental or rebuttal findings as well as separate 
conclusions might be filed by each of the other parties. The Jet Broad¬ 
casting Company, Inc. filed a statement concurring with the Broadcast 
Bureau's findings of fact and submitted its own conclusions. Roy L. Al¬ 
bertson filed supplemental proposed findings and separate conclusions. 
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3. The Hearing Examiner, A. Gifford Irion, on January 28, 1955, 
released an Initial Decision looking toward a grant of the application. Ex¬ 
ceptions to the Initial Decision were filed by Roy L. Albertson and the 
Broadcast Bureau, and a statement in support of Initial Decision was filed 
by the applicant. Oral argument was held before the Commission en banc 
on June 7, 1955, in which the applicant, the party respondent and the Broad¬ 
cast Bureau participated. 

4. The Commission has carefully considered the exceptions to the 
Initial Decision. Those which are granted, in whole or in part, are re¬ 
flected in our decision herein; the other exceptions or portions of excep¬ 
tions not so granted, are denied either for the reasons set forth in the De¬ 
cision, or as contrary to the record and not supported thereby; as adequately 
reflected by the Decision; as being immaterial and irrelevant and having 

no decisional significance; or as not in conformity with the Commission's 
Rules. 

Findings of Fact 

5. The following table shows the areas and populations which cur¬ 
rently receive primary service from Station WJET and those which would 
receive such service under the WJET proposal. The data is based on a 
field intensity survey of the existing operation of Station WJET, the con- 

440 ductivities derived therefrom, and a proposed effective Held of 93 
mv/m unattenuated at one mile. 


Contour (mv/m) 

Present 

Population- 7 

Area 
(sq. mi.) 

Proposed , 
Population^ 7 

Area 
(sq. mi.) 

19.4 (Nighttime) 
(Interference -free) 

— 


135,927 

30.4 

2.0 

166,228 

157.1 

173,129 

185.1 

0. 5 (Daytime) 
(Normally protected) 

179,841 

438.6 

186, 762 

525.1 

0. 5 (Daytime) 
(Interference-free) 

179, 841 

438.6 

184,659 

491.2 


1 / Erie, Pennsylvania has an Official 1950 population of 130,803 and is 
part of the Erie Urbanized area which has an Official 1950 population of 
151,710. 
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6. Under the proposal WJET would provide primary service day¬ 
time to 5, 398 persons residing in an area of 62.1 square miles which do 
not now receive primary service from this station. The foregoing popu¬ 
lation figure includes 2, 548 persons in the town of North East, Pennsyl- 

2 / 

vania (population 4,247). - Other primary service is available to North 
East from Stations WERC and WIKK. The remaining rural areas receive 
primary service (0. 5 mv/m or greater) from Stations WERC, WIKK, 

WOTR and WGR. Under present operation WJET now renders primary 
service to an area of 9. 5 square miles with a population of 580 persons 
that will lose service from WJET under the proposal due to interference 
from WBNY, Buffalo, N. Y. WERC, WLEU, WIKK and WGR render 0. 5 
mv/m primary service to 100% of this area losing service of WJET and, 
in addition, WOTR serves 80% thereof. There would be a net gain in day¬ 
time service involving 4, 818 persons residing in an area of 52. 6 square 
miles. 

7. Since it does not now operate at night, WJET, by this proposal, 
would provide its first nighttime primary service to 135,927 persons in 
areas totalling 30.4 square miles. Stations WERC and WIKK render pri- 

3/ 

mary service to 100% of this area and 40% of it is also served by WLEU. — 
441 8. Station WBNY, which is licensed to the respondent in this pro¬ 

ceeding, operates on 1400 kilocycles with 250 watts, unlimited time at 
Buffalo, New York. Based on field intensity surveys on Station WBNY 
and the existing operation of Station WJET, with the exception of the loca¬ 
tion of the 0.025 mv/m contour of Station WBNY for which the conductivity 
map in the Standards was used, Station WJET as proposed would cause 
objectionable interference during daytime to Station WBNY in an area of 
66.32 square miles wherein reside 9,468 persons or 1. 09% of the population 
of 866, 318 within the normally protected 0. 5 mv/m contour. Station 
WBNY does not presently receive objectionable interference from any 

2/ The Standards of Good Engineering Practice require a signal of at 
least 2. 0 mv/m for primary service to cities with populations of 2, 500 
persons or more. 

3/ WERC, WLEU and WIKK are all network affiliated stations. 
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existing station. WBEN, WEBR, WGR, WKBW, WWOL, WXRA, WHLD, 

WJJL and WHAM render 0. 5 mv/m primary service to 100% of this area 

and WUS J to only a small isolated portion of it in the northern part of the 

4/ 

primary service area of Station WBNY. - WBNY would be limited by the 
interference from WJET to its 1.1 mv/m contour at the maximum depth 
of penetration. 

9. The proposal would receive daytime objectionable interference 
from Station WBNY in an area of 33. 9 square miles wherein reside 2,103 
persons or 1.13% of the population within the normally protected contour. 

10. The operation of WJET as proposed would render 2.0 mv/m pri¬ 
mary service to 100% of the Erie Urbanized area population during daytime 

hours and 19. 4 mv/m interference-free primary service to 89.2% of that 

5/ 

population at night. — The proposal would cover the City of Erie with a 

5. 0 mv/m signal daytime and would render a 19.4 mv/m interference- 

67 

free primary service to 97. 3% of the Erie population at night- There 


4/ WBNY has requested a finding that the area of interference (66. 32 
square miles) represents 8. 3% of the remaining interference-free area 
(799. 68 square miles). This finding has not been adopted since it would be 
irrelevant under the requirements of the Standards of Good Engineering 
Practice. The same observation would pertain to the proposed finding of¬ 
fered by WBNY regarding the area to suffer interference from WBNY in 
ratio to the remaining interference-free area of WJET. 

5/ The term ’’metropolitan district” as used in Section 3.22 of the Com¬ 
mission^ Rules ( Classes and power of standard broadcast stations ) is not 
limited in accordance with the definition given by the Bureau of Census but 
includes any principal center of population in any area. The 1950 U. S. 
Census does not list current boundaries for metropolitan districts as in 
1940. The evidence in this proceeding is based upon the ’’urbanized 
area” which has been defined for the first time in the 1950 U. S. Census 
and includes at least one city of 50,000 or more inhabitants and the sur¬ 
rounding closely settled urban fringe outside that city. All persons liv¬ 
ing under distinctly urban conditions in the immediate vicinity of major 
cities are included, but no rural areas are contained therein. 

6/ The Standards of Good Engineering Practice provide that Class IV 
stations operate on local channels normally rendering primary service 
only to a city or town and the suburban and rural areas contiguous there¬ 
to with powers not less than 0.1 kw or more than 0.25 kw. 
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442 are four existing facilities in Erie, Pennsylvania: 

WERC, 1260 kc, 5 kw, DA-2, U 
WIKK, 1330 kc, 5 kw, DA-2, U 
WLEU, 1450 kc, 250 w, U 
WJET, 1570 kc, 250 w, D 

Programming for the populations and areas affected 

11. The second issue in this proceeding called for a showing by the 
applicant as to the type and character of the program service proposed by 
it and whether such service would meet the requirements of the populations 
and areas to be served. Also the third issue required a showing as to the 
nature and character of the program service now being rendered by Station 
WBNY to areas and populations which it would lose through interference 
from Station WJET as proposed. Both the applicant and respondent intro¬ 
duced evidence showing the names and brief descriptions of programs pro- 

77 

duced during a typical week. - Station WJET also included the proposed 
nighttime programs. No analyses as to type or source of programs was 
submitted by either party. 

12. There is no evidence whatsoever in the record as to the needs, 
problems, tastes or special characteristics of the populations which would 
either gain or lose a standard broadcast service. For the most part the 
programs rendered by both WJET and WBNY are similar, consisting of 
recordings with occasional news and sports programs. In neither instance 
was there an outstanding amount of local live programming nor did either 
party call attention to any shows which conspicuously served the areas and 
populations which would gain or lose service. The applicant, however, 
has declared an intention to utilize its nighttime hours for public service 
programs and, in addition, to use part of pre-dawn hours for educational 
and agricultural programs as may serve the public interest. It said that 
public service programs would be presented ’’when the opportunity arises, 
having particular emphasis on public speeches, rallies, concerts, sports 

7/ The WJET program showing was based upon the composite week of 
1952 which was declared to be typical of present programming at that 
station. 


events and meetings, having widespread public or civic appeal, which 
occur from time to time in a community like Erie." The applicant also 
stated that "as these opportunities present themselves the proposed pro¬ 
gram schedule will be interrupted in order to make use of WJET as a local 
outlet for community egression during evening hours." Among the night¬ 
time programs proposed by the applicant are "High School on Parade" in 

i 

443 which will participate students of different high schools; "Orchestra 
Hall" which will be presented with the cooperation of Erie Philharmonic 
and will also include news of coming concerts and remote broadcasts once 
each month to interview people arriving at the concert; and "Piano Magic" 
which will be presented with the cooperation of music teachers association 
in displaying young talents at the piano. With respect to the public service 
programs now rendered by Station WBNY during the evening hours, the 
evidence shows that essentially all of the programs are recorded or tran¬ 
scribed, such as: "Serenade in Blue"-for the U.S. Air Force Show; "Ray 
Anthony Show*’ for the U.S. Navy; "Jive Patrol" for the U-Su Coast Guard Serv¬ 
ices; "Good Neighbor Show" for the Red Feather Services and Agencies; 
"Reserved for You" for the U.S. Air Force Reserves; "Proudly We Hail" 
for the U.S. Army; "Let’s Go to Town" for U.S. Army-National Guard; 
and "Here’s to Vets" for the U.S. Veterans Administration. 


CONCLUSIONS 

1. The proposal contained in the application of The Jet Broadcasting 
Company, Inc. is in substantial compliance with the Commission’s Rules 
aid Standards of Good Engineering Practice. The proposed operation would 
receive interference from co-channel Station WBNY but the population re¬ 
siding in the interference area would amount to only 1.13% of the popula¬ 
tion within the normally protected contour. During daytime hours the pro¬ 
posal will completely cover the Erie Urbanized area and at night will serve 
89.2% of the population within that area. 

2. However, the proposed operation of Station WJET will cause ob¬ 
jectionable interference to Station WBNY, Buffalo, New York, so that the 
populations losing service from the latter will amount to 1. 09% of WBNY’s 
population within its normally protected contour. 
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3. Since objectionable interference will be inflicted upon an existing 
broadcast station, the question is whether the need for the proposed serv¬ 
ice outweighs the need for that service which will be lost by reason of such 
interference. The persons who would lose daytime service by virtue of 
the operation as proposed would number 9,468 as compared to the net 
gain in population served of 4, 816 persons. However, at night the WJET 
proposal would bring a new primary service to 135, 927 persons residing 
in an area of 30.4 square miles. The stations which now serve this area 
or any portion of it at night are all affiliated with networks. In addition, 
the proposed operation of Station WJET would provide a third nighttime 
service to a substantial population of both the City of Erie, Pennsylvania 
and the Erie Urbanized Area; whereas, all or portion of the area, which 
would lose daytime service of Station WBNY, is served by ten other stations. 
While WJET has not shown that its proposed program service will in any 
conspicuous way meet the needs and interests which might be peculiar to 
444 the area served at night, there are two additional factors which make 

it possible to conclude that operation of this new nighttime service will 
outweigh the losses due to interference in daytime hours. In the first 
place, since Station WJET is an independent station, it would, therefore, 
have available the prime evening listening hours unhampered by commit¬ 
ments to a network. This fact in itself makes more reasonable the ex¬ 
pectation that programs of a uniquely local character could and would be 
produced. Secondly, the applicant has promised on the record to devote 
"a reasonable amount” of time during pre-dawn and evening hours to pub¬ 
lic service programming and to interrupt its regular schedule to present 
programs of local origin. These factors make a prima facie showing that 
the proposed service would outweigh the need for service to be lost and 
there was no evidence in rebuttal which would contradict or weaken such 
showing. Furthermore, we cannot conclude, from the type of public serv¬ 
ice programs now rendered by Station WBNY, that some of the ten other 
stations serving the area to be lost by Station WBNY would not broadcast 
similar programs or that the programs are so unusual that they cannot 
be broadcast by the other stations. A denial of the application on this 
ground is therefore unwarranted. 
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4. Accordingly, we conclude that the public convenience, interest 
aid necessity will be served by the grant of the application of The Jet 
Broadcasting Company, Inc. for a construction permit to change frequency 
from 1570 kilocycles to 1400 kilocycles and to change hours of operation 
from daytime only to unlimited time. 

5. IT IS ORDERED, This 8th day of September, 1955, that the 
application of The Jet Broadcasting Company, Inc., licensee of Station 
WJET, Erie, Pennsylvania, IS GRANTED. 

FEDERAL COMMUNICATIONS COMMISSION 

/S/ Mary Jane Morris 
Secretary 

Released: September 12, 1955 

[Stamped ’’signed by above, mailed by Sept. 12,1955, Mail & Files”] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
[Filed Nov. 14, 1955] 


ROY L. ALBERTSON, ) 

Appellant n No. 12,936 

v. ' 

FEDERAL COMMUNICATIONS COMMISSION, * 

Appellee ) 

JET BROADCASTING COMPANY, ) 

Intervenor ) 


. PREHEARING STIPULATION 
Counsel for the respective parties stipulate as follows: 

I. The issues presented by this appeal are 

1. Did the Commission commit reversible error: 

(a) In not holding that applicant had failed to meet the burden 

i 

imposed upon it of showing a need for the service as proposed, 
and that the type and character of program service proposed 
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would meet the requirements of populations and areas to be 
served: 

(b) In concluding that the following factors made a prima facie 
showing that the proposed service would outweigh the need for 
the service lost due to daytime interference to Station WBNY: 

(1) The station as proposed would ’’have available the prime 
listening hours unhampered by commitments to a network”, 
and 

(2) The promise of the applicant ”to devote 'a reasonable 
amount' of time during pre-dawn and evening hours to public 
service programming and to present programs of local origin. ” 

(c) In failing to conclude that no showing was made that would 
warrant departure from the Commission's standards in that 
station WBNY would receive from the proposed operation ob¬ 
jectionable daytime interference within WBNY*s normally pro¬ 
tected contours. 

2. Whether the Commission failed to rule with sufficient spe¬ 
cificity on appellant's exceptions to the Initial Decision. 

n. Appellant's printed brief shall be served and filed on or before 
January 6, 1956. Printed briefs of appellee and intervenor shall be served 
and filed on or before March 7, 1956. Appellant’s printed reply, if any, 
shall be served and filed on or before March 22, 1956, and a printed 
Joint Appendix shall be served and filed on or before April 2, 1956. 

m. In preparing briefs, the parties shall, when referring to record 
material, indicate the page or pages in the original record where such 
material may be found. The pages of the Joint Appendix shall be consecu¬ 
tively numbered and shall in addition, bear appropriate record page numbers 
so that references to the record material printed in the Joint Appendix may 
be readily found. 
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IV. Only such portions of the Notice of Appeal as shall be designated 
by any of the parties shall be printed in the Joint Appendix. 

Respectfully submitted, 


J. Smith Henley, Counsel for the 
Federal Communications Commission 


J. Roger Wollenberg, Counsel for 
Appellant 


November 10, 1955 


Harry J. Daly, Counsel for 
Intervenor 


[Filed Nov. 14, 1955] ORDER 

Counsel for the parties herein having appeared before me for pre- 
hearing conference pursuant to rule of the Court and counsel having sub¬ 
mitted to me their stipulation dated November 10, 1955, and, having con¬ 
sidered the stipulation, I approve the stipulation of the parties and ORDER 
that said stipulation be filed. 

It Is FURTHER ORDERED that the parties proceed according to the 
stipulation and that this Order and stipulation dated November 10, 1955, be 
printed in the Joint Appendix. 

Dated: November 14, 1955 


DOCKET ENTRIES 

Notice of Appeal filed October 12, 1955. 

Notice of Jet Broadcasting Company, of Intention to Intervene, filed 
October 19, 1955. 
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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED* 

1. Did the Commission commit reversible error: 

(a) In not holding that applicant had failed to meet the burden 
imposed upon it of showing a need for the service as pro¬ 
posed, and of showing that the type and character of pro¬ 
gram service proposed would meet the requirements of 
populations and areas to be served: 

(b) In concluding that the following factors made a prima facie 
showing that the proposed service would outweigh the need 
for the service lost due to daytime interference to Station 
WBNY: 

(1) The station as proposed would ’’have available the 
prime listening hours unhampered by commitments to a 
network”, and 

(2) The promise of the applicant ”to devote ’a reason¬ 
able amount’ of time during predawn and evening hours to 
public service programming and to interrupt its regular 
schedule to present programs of local origin. ” 

(c) In failing to conclude that no showing was made that would 
warrant departure from the Commission’s standards in that 
station WBNY would receive from the proposed operation 
objectionable daytime interference within WBNY’s normally 
protected contours. 

2. Whether the Commission failed to rule with sufficient specificity 
on appellant’s exceptions to the Initial Decision. 

* The statement of questions presented was stipulated by the parties and approved by the Court in a pre- 
hearing order issued on November 14, 1955. 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 12,338 


ROY L. ALBERTSON, 


v. 


Appellant 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee 

JET BROADCASTING COMPANY, 

Intervenor 


ON APPEAL FROM DECISION AND ORDER 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal pursuant to Section 402 (b) (5) of the Communica¬ 
tions Act of 1934, as amended, 60 Stat. 718, 719, 47 U. S.C. 402(b)(5), 
from a decision and order of the Federal Communications Commission, 
released on September 12, 1955, granting an application of intervenor for 
a construction permit for change in intervenor’s broadcast station to op¬ 
eration on the frequency 1400 kc, unlimited time. Intervenor’s proposed 
operation will cause objectionable interference to appellant’s StationWBNY 
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which operates on the same frequency at Buffalo, New York. Hence, grant 
of intervenor’s application results in modification of the license for Sta¬ 
tion WBNY. Federal Communications Commission v. National Broadcast ¬ 
ing Company (KOA), 319 U. S. 239; Albertson v. Federal Communications 
Commission , 87 U. S. App. D. C. 39, 182 F. 2d 397; Democrat Printing 
Company v. Federal Communications Commission , 91 U. S. App. D. C. 

72, 202 F 2d 298. 


STATEMENT OF THE CASE 


This is an appeal from a Decision and Order of the Federal Com¬ 
munications Commission granting an application of The Jet Broadcasting 
Company, Inc., intervenor, herein, for a construction permit to change 
the frequency of Station WJET, Erie, Pennsylvania from 1570 kc to 1400 
kc, and to increase its hours of operation from daytime only to unlimited 
time (R. 438). Appellant’s Station WBNY, Buffalo, New York operates on 
1400 kc, and will receive objectionable interference from the proposed op¬ 
eration (R. 441). 

A hearing was held in this case during May and June 1954 on the fol¬ 
lowing issues (R. 45, 46): 

(a) To determine the areas and populations which may 
be expected to gain or lose primary service from 
the operations of the proposed station, and the avail¬ 
ability of other primary service to such areas and 
populations. 

(b) To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet 
the requirements of populations and areas proposed to 
be served. 
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(c) To determine whether the operation of StationWJET 
as proposed would involve objectionable interference 
with Station WBNY, Buffalo, New York, and, if so, 
the nature and extent thereof, the areas and popula¬ 
tions affected thereby, the availability of other pri¬ 
mary service to such areas and populations, and 
the nature and character of the program service 
now being rendered by Station WBNY to such areas 
and populations. 

(d) To determine whether the installation and operation 
of Station WJET as proposed would be in compliance 
with the Commission's Rules and Standards of Good 
Engineering Practice Concerning Standard Broad¬ 
cast Stations with particular reference to coverage 
of the Erie, Pennsylvania metropolitan district. 

Evidence adduced at the hearing established that appellant's station 
does not presently receive objectionable interference from any other sta¬ 
tion (R. 441). Grant of intervenor's application, however, would result in 
limiting appellant's station to its 1.1 mv/m contour at the maximum depth 
of penetration ( ibid .) 1 

Written evidence was submitted as to the present programming of in¬ 
tervenor's station and its proposed additional nighttime programming (R. 442). 
Written evidence was also submitted as to the programming of appellant’s 
station (R. 442). No evidence was submitted as to any of the following: 

(1) The needs, characteristics or requirements of the areas 
to receive service or of the areas which would lose service if the 
application should be granted. 


The Commission's Standards of Good Engineering Practice provided that a station of the class of appel¬ 
lant's station will normally be protected to its . 5mv/m contour. This means that the station is entitled to 
protection against objectionable interference, as defined by the Commission, within the area enclosed by an 
imaginary line connecting the points at which appellant's signal has a strength of . S millivolts (500 uvm) per 
meter. This provision is now codified as Section 3.182(3) iii of the Commission's Rule. 1 Pike & Fischer. 
R.R.. p. 53:273. 
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(2) The programming of existing stations in the area to 
gain service if intervenor's application were to be granted. 

(3) The programming of existing stations in the area which 
would lose service from appellant’s proposed operation on the 
same frequency. 

It was established that intervenor’s proposal would result in a net 
loss of service daytime, and a net gain nighttime. Thus, while 4,818 per¬ 
sons in areas totalling 52. 6 square miles would receive an additional serv¬ 
ice, 9,468 persons in an area of 66. 32 square miles now served by appel¬ 
lant’s station daytime would lose service (R. 443). 135, 927 persons in 
areas totalling 30.4 square miles would receive an additional service 
nighttime. The areas which would receive additional service daytime are 
now served 2 by two to four stations (R. 440). The areas which would re¬ 
ceive additional service nighttime are now served by two to three stations 
(ibid .) The area which would lose service from appellant’s station night¬ 
time is served by ten other stations (R. 444). 

In January, 1955 the hearing examiner issued an initial decision pro¬ 
posing to grant the application of Intervenor (R. 388). Exceptions were 
filed by appellant and the Commission’s Broadcast Bureau, 3 and a state¬ 
ment in support of the initial decision was filed by intervenor (R. 395, 409, 
406). Oral argument was held before the Commission en banc, and on 
September 12, 1955 a final Decision granting intervenor’s application was 
released by the Commission (R. 438). The notice of appeal was filed on 
October 12, 195$] 


2 The service here referred to is primary service as defined in the Commission's standards, and does not 
include fringe service from distant or low power stations. 

3 The Bureau was in favor of the grant of intervenor's application but took exception to certain findings. 
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STATUTES INVOLVED 

j 

The pertinent provisions of the statutes and rules involved are set 
forth in the text of the brief. 

STATEMENT OF POINTS 

; 

I. The Commission erred in failing to rule specifically upon appel¬ 
lant’s exceptions to the initial decision. 

n. The Commission erred in granting intervenor’s application in the 
absence of evidence that the need for the proposed service would outweigh 
the need for the service to be lost as a result of objectionable interference 
to appellant’s station. 

SUMMARY OF ARGUMENT 

I. 

i 

The Commission failed to rule upon appellant’s exceptions as re¬ 
quired by Section 8 (b) of the Administrative Procedure Act, and Section 
409 (b) of the Communications Act of 1934, as amended. It thereby made 
it impossible to ascertain the bases of the Commission’s Decision so as 
to permit intelligent review. Heitmeyer v. Federal Communications 
Commission , 68 U.S. App. D. C. 18, 95 F. 2d 91; Saginaw Broadcasting 
Co . v. Federal Communications Commission , 68 U. S. App. D. C. 282, 

96 F. 2d 554. 
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n. 


It was error to grant intervenor’s application since the proposed 
operation would cause objectionable interference to appellant’s station 
and there was no showing that the need for the new service outweighed 
the need for the service to be lost,as required by Sections 3.24 and 3.28 
of the Commission’s Rules. The Commission in effect shifted the burden 
of proof to appellant to show that his license should not be modified. The 
burden of proof may not lawfully be placed upon an existing station to es¬ 
tablish the comparative needs of the areas involved. Communications Act, 
Sections 309 (b), 316. Democrat Printing Company v. Federal Communi ¬ 
cations Commission , 91 U. S. App. D. C. 72, 202 F. 2d 298. Intervenor 
having failed to meet its burden, its application should have been denied. 

ARGUMENT 

I. THE COMMISSION FAILED TO RULE SPECIFICALLY 
UPON APPELLANT’S EXCEPTIONS AS REQUIRED BY LAW 

Pursuant to its rights under Section 8 (b) (2) and (3) of the Adminis¬ 
trative Procedure Act 60 Stat. 237, 5 U. S. C. 1001 et seq . and Section 
409 (b) of the Communications Act of 1934 as amended, 66 Stat. 711, 47 
U. S. C. 1 et seq. , appellant timely filed a number of specific exceptions 
to the initial decision of the hearing Examiner looking toward a grant of 
intervenor’s application. The Commission was required by law to rule 
with particularity on these exceptions, but it failed to do so. 

The statutory command is explicit. Section 8 (b) of the Administra¬ 
tive Procedure Act provides that each party shall have the opportunity to 
file exceptions to an initial decision and that 


The record shall show the ruling upon each such * * * 
exception presented. 

The applicability of the above requirement to cases arising under 
the Communications Act was reemphasized by the Communications Act 
Amendments, 1952, 66 Stat. 711, which incorporated similar provisions 
in Section 409 of the Communications Act. Thus, Section 409 (b), as 
amended, requires the Commission to permit the filing of exceptions to 
initial decisions. In addition, 4 it requires an oral argument on such ex¬ 
ceptions. And Section 409 (b), like Section 8 (b) of the Administrative Pro¬ 
cedure Act, requires that all decisions include a statement of findings and 
conclusions on all material issues of fact, law or discretion, presented in 
the record. 

i 

In this case the Commission appears deliberately to have disregard¬ 
ed these mandatory requirements for rulings on exceptions. 5 Instead of 
passing on exceptions individually, as it has done in innumerable past de¬ 
cisions, the Commission made a general statement (as part of the section 
of its Decision labelled ”Preliminary Statement”) to the following effect 
(R. 439): 

The Commission has carefully considered the ex¬ 
ceptions to the Initial Decision. Those which are granted, 
in whole or in part, are reflected in our decision herein; 
the other exceptions or portions of exceptions not so grant¬ 
ed, are denied either for the reasons set forth in the Deci¬ 
sion, or as contrary to the record and not supported there¬ 
by; as adequately reflected by the Decision; as being im- 


Congress consciously reiterated in Section 409 certain requirements "which are already Imposed by the 
Administrative Procedure Act." See House Report No. 1750, 82nd Cong., Second Sess.. Section 15. And 
it added other more "restrictive" requirements ( ibid .1. 

^ The Commission has seemingly been reluctant to comply with the letter and spirit of Section 409. Thus 
in Channel 16 of Rhode Island. Inc , v. Federal Communications Commission (Case No. 12537, decided Jan¬ 
uary 12. 1956) the Commission disregarded another provision of Section 409(b). relating to the requirement 
of an initial decision by the hearing examiner. In reversing the Commission's decision, this Court pointedly 
remarked (Slip Op. p. 7) that "The order for the hearing did not explain why the Commission had devised 
a non-statutory hearing procedure." 
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material and irrelevant and having no decisional signifi¬ 
cance; or as not in conformity with the Commission’s 
Rules. 

The Commission abdicated its duty to make intelligent, reviewable 
rulings. Compare Telanserphone, Inc , v. Federal Communications Com ¬ 
mission (Case No. 12716, decided February 9, 1956). It thereby invited 
the Court and the parties to engage in a guessing game as to which, if 
any, of the highly general reasons for denial above referred to may ap¬ 
ply in the case of a particular exception. The Commission may have 
adopted this procedure to avoid the effort and trouble of assigning rea¬ 
sons for denial of particular exceptions, or it may have been seeking to 
insulate its rulings from effective analysis by making them completely 
general. In either event, the procedure followed is patently unlawful and 
makes impossible a rational review by this Court. Heitmeyer v. Federal 
Communications Commission , 68 U. S. App. D. C. 18, 95 F. 2d 91; Sag ¬ 
inaw Broadcasting Co . v. Federal Communications Commission , 68 U. S. 
App. D. C. 282, 96 F. 2d 554. 

It will no doubt be argued that the Commission effectively ruled on 
the exceptions of appellant, and that appellant is here improperly seeking 
to control the form of a Commission decision. Cf. Scripps Howard v. 
Federal Communications Commission , 89 U. S. App. D. C. 13, 189 F. 2d 
677, cert. den. 342 U. S. 830. But our contentions are directed not at 
form but at substance. This will be made clear by a discussion of one of 
appellant’s key exceptions. 

Exception 4 reads as follows (R. 396): 

4. To the failure of the Examiner to conclude that 
The Jet Broadcasting Company, Inc. has not met the bur¬ 
den imposed upon it of showing a need for the proposed 
service of station WJET in the light of the requirements 
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of Section 309 (b) of the Communications Act of 1934, 
as amended, and Section 3.28 (c) (1) of the Commis¬ 
sion’s rules. 

Not only did the Commission neglect to discuss this exception in its 
Decision; there is not even a mention of the cited provision of the statute® 
or the cited provision of the Commission’s own Rules. One can only specu¬ 
late as to whether the Commission overlooked the statutory burden imposed 
on the applicant, and the absence of any evidence as to need for the pro¬ 
posed service, or whether the Commission determined, sub silentio to 
disregard its Rules in this particular case. 

Section 3. 28 (c) provides in pertinent part as follows: 

Upon showing that a need exists, a Class * * * 

IV station may be assigned to a channel available for 
such class, even though interference will be received 
within its normally protected contour; Provided : (1) 

No objectionable interference will be caused by die pro¬ 
posed station to existing stations or that if interference 
will be caused, the need for the proposed service out ¬ 
weighs the need for the service which will be lost by rea ¬ 
son of such interference ; * * *. [ Emphasis added. ] 

Presumably, the Commission intended to deny appellant's Exception 
No. 4. But on what ground? The Commission’s catch-all paragraph on 
exceptions, quoted supra ,pp. 7-8, does not supply the answer to this perti¬ 
nent question. The exception was not denied ”for the reasons set forth in 
the Decision”, because none are given. It could not have been denied ”as 
contrary to the record and not supported thereby" since the exception is 
squarely supported by the Commission’s own finding of lack of evidence 
of need (See Point n, infra). 


g 

Section 309(b) places "both the burden of proceeding with the introduction of evidence on any issue spe¬ 
cified by the Commission, as well as the burden of proof upon all such issues, upon the applicant." 
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It could not have been denied "as adequately reflected by the Deci¬ 
sion" because the Decision reflects no awareness of the problem. It could 
hardly have been held "immaterial and irrelevant and having no decision¬ 
al significance" since it contains a point of obvious substance. Finally, it 
could not have been denied "as not in conformity with the Commission’s 
Rules" since it is squarely based on a Commission Rule apparently over¬ 
looked by the Commission. 

The Decision should be reversed for failure to rule on appellant’s 
exceptions in compliance with mandatory provisions of law. 


II. THE COMMISSION ERRONEOUSLY GRANTED INTER- 
VENOR’S APPLICATION IN THE ABSENCE OF A SHOWING 
OF NEED FOR THE PROPOSED SERVICE 


Section 3. 24 (b) of the Commission’s Rules provides that 

An authorization for a new standard broadcast sta¬ 
tion or increase in the facilities of an existing station will 
be issued only after a satisfactory showing has been made 
in regard to the following, among others: 

****** 

(2) That objectionable interference will not be caused 
to existing stations or that if interference will be caused 
the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interfer ¬ 
ence . 7 [ Emphasis added. ] 

Despite the explicit necessity for establishing need, intervenor in¬ 
troduced no evidence of need at all. Thus, the record is silent on this 


7 


This section duplicates the provisions of Section 3.28(c)(1) quoted supra , p. 9. 
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pivotal issue. The Examiner so found in his initial decision, and the find¬ 
ing is repeated in the Commission’s Decision in the following unequivocal 
language (R. 442): 

There is no evidence whatsoever in the record 
as to the needs, problems, tastes or special charac¬ 
teristics of the populations which would either gain or 
lose a standard broadcast service. 

In the face of the explicit requirements of its Rules, the Commis¬ 
sion made a grant to intervenor without explanation of its disregard of 
established criteria. 8 The Decision would appear to be inexplicable un¬ 
less the Commission was tacitly holding that the burden of proof some¬ 
how was on Albertson, as licensee of the station which would receive in¬ 
terference, to show that his license should not be modified. 

If the Commission’s Decision is premised on shifting the burden to 
Albertson, however, it is clearly contrary to law. The burden of proof 
is squarely placed on the applicant by Section 309 (b) of the Act (supra , 
note 6) and Section 3.24 of the Rules. And in license modification cases, 
such as the present one, an additional burden is placed upon the Commis¬ 
sion itself by Section 316 9 which provides as follows: 

Sec. 316. (a) Any station license or construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the term thereof, 
if in the judgment of the Commission such action will 
promote the public interest, convenience, and neces¬ 
sity, or the provisions of this Act or of any treaty 


® There is a statement in Conclusion 3 (R. 444) to the effect that there was a prima facie showing that 
"the proposed service would outweigh the need for the service to be lost • • •. " But it will be observed 
that the Commission does not state that there is a need for the proposed service or that such need will out¬ 
weigh other needs. Indeed, it could not have made such a statement in the face of a record silent as to need. 

Q 

This section was enacted as part of the Communications Act Amendments, 1952, 66 Stat. 711, to in¬ 
corporate into positive law the protection of the rights of existing licensees established in Federal Communi ¬ 
cations Commission v. National Broadcasting Company (KOA), 319 U. S. 239. 
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ratified by the United States will be more fully com¬ 
plied with. No such order of modification shall be¬ 
come final until the holder of the license or permit 
shall have been notified in writing of the proposed ac¬ 
tion and the grounds and reasons therefor, and shall 
have been given reasonable opportunity, in no event 
less than thirty days, to show cause by public hear¬ 
ing, if requested, why such order of modification should 
not issue: Provided, That where safety of life or prop¬ 
erty is involved, the Commission may by order pro¬ 
vide for a shorter period of notice. 

(b) In any case where a hearing is conducted pur¬ 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 

The Decision below is squarely in conflict with the rule of Demo¬ 
crat Printing Company v. Federal Communications Commission , 91 U. S. 
App. D. C. 72, 202 F. 2d 298. That case, like the present one, involved 
a grant by the Commission which caused objectionable interference to an 
existing station. The Commission there also failed to compare the serv¬ 
ice to be lost and the need therefor with the new service to be created and 
the need therefor. The Commission’s decision was reversed because of 
its failure to make such a comparison in disregard of Section 3. 24 of its 
Rules. The Court specifically rejected any suggestion that the burden 
might be placed upon the existing station which would suffer interference 
from the proposed service "to offer evidence on comparative need in the 
interference area” 91 U. S. App. D. C. at 76. 10 

In the present case, the Commission did consider the number of 
other services available in the areas which would gain and lose services. 
It stressed the fact that intervenor’s proposal would bring a third night - 


Although appellant relied on the Democrat Printin g case in its argument on the exceptions (R. 400), 
the Commission failed to mention the case in its Decision. 
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time service to an area in the vicinity of Erie, Pennsylvania and the fact 
that ten services are available in the area which will lose service (R. 443). 
It conceded, however, that intervenor had not shown that it would meet 
”in any conspicuous way” the needs and interests which might be peculiar 
to the area (R. 443-444). 11 Yet the Commission concluded that operation 
of the new nighttime service would "outweigh" the losses in WBNY’s day¬ 
time service (R. 444). 

The Commission’s conclusion is pure speculation. Without any 
knowledge of the actual programming in the area gaining service or the 
area losing service, it gratuitously assumes that the three existing sta¬ 
tions in Erie, Pennsylvania are not living up to the responsibility of act¬ 
ing as outlets for local expression, and that the vague promises of inter¬ 
venor to do some local programming justify the proposed invasion of 
appellant’s normally protected contours. At the same time, the Com¬ 
mission makes an assumption equally bare of support in the record — 
namely, that the public service programs formerly broadcast by WBNY 
which would be lost in the interference area are being, or would, at some 
future time.be duplicated by other stations. 

In sum, intervenor failed to carry its burden of showing that the 
need for the proposed service outweighs the need for the service to be 
lost. Its application should have been denied for failure of proof neces¬ 
sary to satisfy Sections 3. 24 and 3.28 of the Rules, and Section 309 (b) 
of the Communications Act. 


** The implication that intervenor might meet such needs and interests in an inconspicuous way is not 
supported by the record. As noted supra , die Commission itself found "There is no evidence whatsoever 
in the record as to the needs, problems, tastes or special characteristics of the populations which would 
either gain or lose a standard broadcast service" (R. 442). 
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CONCLUSION 


For the foregoing reasons, the Decision of the Federal Communi¬ 
cations Commission should be reversed with directions to dismiss inter- 
venoms application. 

Respectfully submitted, 


Of Counsel: 

HALEY, DOTY & WOLLENBERG 
February 27, 


ANDREW G. HALEY 
DWIGHT D. DOTY 
J. ROGER WOLLENBERG 

Attorneys for Appellant. 
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STATEMENT OF QUESTIONS PRESENTED 

i 

The questions presented by this case were stipulated 
by the parties and approved by the Court in its order dated 
November 14, 1955. The questions, as stipulated, are as 
follows: 

1. Did the Commission commit reversible error: 

(a) In not holding that applicant had failed 
to meet the burden imposed upon it of 
showing a need for the service as proposed, 
and that the type and character of program 
service proposed would meet the requirements 
of populations and areas to be served; 

(b) In concluding that the following factors 

i 

made a prima facie showing that the proposed 
service would outweigh the need for the 
service lost due to daytime interference to 
Station WBNY: 

(1) The station as proposed would "have 
available the prime listening hours 
unhampered by commitments to a network, 
"and 

t 

(2) The promise of the applicant "to devote 
'a reasonable amount* of time during 
predawn and evening hours to public 
service programming and to interrupt its 
regular schedule to present programs of 
local origin". 

(i) 




(c) In failing to conclude that no showing was 
made that would warrant departure from the 
Commission's standards in that Station WBNY 
would receive from the proposed operation 
objectionable daytime interference within 
WBNY's normally protected contours. 

2. Whether the Commission failed to rule with suf- 

{ 

ficient specificity on appellant's exceptions 
to the Initial Decision. 


(ii) 
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No. 12,936 


ROY L. ALBERTSON, Appellant. 

v. 

FEDERAL COMMUNICATIONS COMMISSION, Appellee, 
JET BROADCASTING COMPANY. Intervenor. 


ON APPEAL FROM DECISION AND 
ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Even though appellant's Statement of the Case is accurate 
as far as it goes, we do not believe that it states the facts 
fully enough to allow this Court a proper understanding of 
the circumstances of this case. Consequently, this Counter¬ 
statement of the Case follows: 

On January 26, 1953, Jet Broadcasting Company (Jet 

J_/ 

Broadcasting), intervenor herein, applied to the Federal 

1 / The application of January 26. 1953, was submitted in the 
name of Myron Jones, then licensee of Station VJET; but on 
March 27, 1953, this license was assigned to Jet Broadcasting 
(R. 38). 


Communications Commission for authority to change the frequency 
of its AH station, in Erie, Pennsylvania from 1570 kc authorized 
to operate during daytime hours only to a frequency of 1400 kc 
and to operate unlimited time. No change in the station power 
of 250 watts was proposed. The Commission found Jet Broad¬ 
casting to be legally, financially, technically,and other¬ 
wise qualified to operate Station WJET as proposed; but it 
also found that the proposed operation would result in mutual 
interference with Station WLNY, Buffalo, New York - 83 miles 
away - of which appellant Roy L. Albertson (Albertson) is 
licensee, and that the proposed operation would not comply 
with the Commission's Standards of Good Engineering Practice 
with respect to coverage of the Erie, Pennsylvania, metro- 

U 

politan district (R. 45). 

On June 25, 1953, pursuant to Section 309(b) of the 
Communications Act of 1934, as amended, the Commission notified 
Jet Broadcasting by letter of the above problems and that 
a hearing on its application appeared to be necessary; but 
that prior to designating the application for hearing an 
opportunity was being given Jet Broadcasting to inform the 

2/ The provision of the Commission's Standards of Good 
Engineering Practice which required that interference-free 
contours should include 90% of the population of the Metro¬ 
politan Area of the principal city served by the radio 
station was deleted by the Commission on August 11, 1954. 

See 47CFR, 1954 Supp. at P. 25, 19 Fed. Reg. 5141. In its 
place a new paragraph (c) was added to Section 3.28. ( See 
47CFR, 1954 Supp., 3.28(c), 19 Fed. Reg. 5141 (1954)). 

Compliance with either the standard or the rule is not in 
issue in this case. 
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Commission of any reason why its application should not be 
designated for hearing (R. 38-40). Jet Broadcasting replied 
to this letter (R. 42-43); but the Commission after due con¬ 
sideration was unable to conclude that a grant of that 
application without a hearing would be in the public interest 
(R. 45). So, by an order released October 23, 1953, the 
Commission designated the Jet Broadcasting application for 
hearing upon the following four issues (R. 45-46): 

1. To determine the areas and populations which 
may be expected to gain or lose primary service 
from the operation of the proposed station, 

and the availability of other primary service 
to such areas and populations. 

2. To determine the type and character of program 
service proposed to be rendered and whether it 
would meet the requirements of populations and 
areas proposed to be served. 

3. To determine whether the operation of Station 
WJET as proposed would involve objectionable 
interference with Station WBNY, Buffalo, New York, 
and if so, the nature and extent thereof, the 
areas and populations affected thereby, the 
availability of other primary service to such 
areas and populations, and the nature and 
character of the program service now being 
rendered by Station WBNY to such areas and 
populations. 

4. To determine whether the installation and 
operation of Station WJET as proposed would be 
in compliance with the Commission's Rules and 
Standards of Good Engineering Practice Concern¬ 
ing Standard Broadcast Stations with particular 
reference to coverage of the Erie, Pennsylvania, 
metropolitan district. 

The Commission further ordered that appellant be made a party 
to the proceeding (R. 46). 
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The hearing took place on May 6 and 7, 1954; and on 
January 28 f 1955 the hearing examiner, having found that 
the need for the proposed service outweighed the need for 
service to be lost due to interference, released an Initial 
Decision looking toward the grant of the application of Jet 
Broadcasting (R. 388-393). Exceptions to the Initial Decision 
were filed by appellant (R. 395-402) and the Broadcast Bureau 
(R. 409-412); and intervenor filed a statement in support of 
the decision (R. 406-408). 

Oral argument before the Commission took place on June 
7, 1955 in which appellant participated. On September 12, 
1955, the Commission released its Decision (R. 438-44) in 
which it affirmed the examiner's decision and granted interven 
or's application. The Commission found that the propdsed 
operation of WJET would bring a new nighttime primary service 
to 135,927 people in areas 100% of which were served by two 
other network-affiliated stations and 40% of which was served 
by a third network-affiliated station and that objectionable 
interference during daytime hours would be caused to 9,468 
persons in WBNY's service area. This was 1.09% of the 

3/ In its exception, the Broadcast Bureau concurred in the 
result reached by the Examiner but made a minor correction in 
computing the net gain in population which would be served 
by the proposed operation of WJET. In addition, it pointed 
out that consideration of the Commission's ”90% rule” was no 
longer required since it was deleted by the Commission. 
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866,318 persons living within the service area of WBNY. The 
Commission concurred with the examiner in his finding that 
neither appellant nor intervenor called the Commission's 
attention to any shows which conspicuously served the areas 
and populations which would gain or lose service. However, 
the Commission set out in some detail the public service pro¬ 
grams proposed by intervenor and the public service programs 
carried by appellant's station. 

The Commission concluded, 1) that even though 9,468 

i 

persons would lose daytime service from WBNY, the WJET 
proposal would bring a new primary nighttime service to 
135,927 persons; 2) that this new service would be the 
third nighttime service in the Erie Urbanized area whereas 
the 9,468 persdns who would lose service from WBNY were served 
by ten other stttions; 3) that while intervenor had not shown 
that its proposed programming would in any conspicuous way meet 
any peculiar needs and interests which might exist in the 
area to receive this nighttime service, two factors existed 
which would make possible the conclusion that the need for 
the proposed service outweighed the need for service to be 
lost due to interference. These two factors were first, that 
WJET, being an independent station would have available the 

j 

prime listening hours unhampered by network commitments and, 
therefore, it could be expected that programs of a uniquely 
local nature could be and would be produced; and secondly, 
intervenor's promise in the record to devote " a reasonable 




- 6 - 


araount" of time during pre-dawn and evening hours to public 
service programming. All these factors, the Commission 
concluded, made a prima facie showing that the need for 
the proposed service outweighed the need for service to be 
lost and there was no evidence that would contradict or 
weaken such showing. For the Commission stated that on the 
basis of the record evidence as to Albertson’s programming 
it could not conclude that some of the ten other stations 
serving the interference area would not broadcast similar 
programs or that the programs were so unusual that they 
could not be broadcast by the other stations. Consequently, 
the Commission concluded that a denial of intervenor's 
application would be unwarranted. 

On October 12, 1955, appellant filed its Notice of 


Appeal in this Court. 
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SUMMARY OF ARGUMENT 

I. 

In ruling upon appellant's exceptions to the Initial 
becision, the Commission fully complied with Section b(b) 
of the Administrative Procedure Act and Section 409(b) of 
the Communications Act. The Commission ( in its Decision, 
clearly showed whether each exception was granted or denied 
and the reason for the grant or denial. The method used by 
the Commission in ruling an appellant's exceptions nas been 
followed with judicial approval for a number of years by 
the National Labor Relations Board. In fact the procedure 
used by the Federal Communications Commission has been approved 

i 

by this Court in Colonial Television. Inc , v. Federal Com ¬ 
munications Commission . 95 U.S. App. D. C. 7, 217 F. 2d 
21. Appellant's argument that the Commission procedure in 
ruling upon the exceptions makes judicial review of tne 

j 

Commission's several determinations impossible is not well 
taken. For the determination of the Commission witn respect 
to all of the exceptions is apparent witnin the four corners 
of the Commission's decision nere under appeal. 

II. 

Intervenor's application was granted by the Commission 
after it concluded that the need for the extensive new night¬ 
time service proposed by intervenor outweighed the need for 
the very small percentage of appellant's daytime service 
which would be lost due to interference. This was a logical 



conclusion of the Commission even though there was no 
evidence in the record of any special needs or characteristics 
of populations gaining or losing a broadcast service or of the 
programming of stations other tnan appellant’s or intervenor's 
which serve those areas. 

The Commission, in reaching this conclusion, carefully 
evaluated the programming proposals of the appellant and 
intervenor. It found the intervenor would provide a third 
service to substantial portions of the Erie, Pennsylvania 
city and urbanized area, that this would be the only service 
in Erie which would be unhampered by network commitments 
during prime listening hours in carrying public service 
programs of local interest, and that it had promised to broad¬ 
cast a reasonable amount of such programming during evening 
and early morning hours and interrupt regularly scheduled 
intertainment programs for special public service programming. 
On the basis of these findings it was reasonable to conclude 
that a valuable new service would be provided to 135,927 
persons who would be served at night, even assuming that the 
network stations already serving the area are operating 
in the public interest, and that the applicant had made no 
effort to program for any special needs or interests of the 
people who would receive the new service. 

On the other hand the Commission found that appellant's 
program service was primarily music and news of a purely 
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general interest and its public service programming con¬ 
sidered almost entirely of programs produced nationally 
rather than locally and of a type which there was no reason 
to assume that the other nine stations serving all of the 
limited interference area did not or could not also provide. 

This reasonable conclusion that the intervenor had met 
its burden of showing the need for the new service outweighed 
the need for that lost is in no way inconsistent with this 

t 

Court’s decision in Democrat Printing Company v. Federal 
Communications Commission . 91 D.S. App. D. C. 72, 202 F. 2d 
298. In that case not only was the interference area in¬ 
volved a tremendously greater percentage ot the existing 
stations previous service area, and served by only a few 
other stations, but also, unlike here, the Commission in 
that case had refused to consider qualitatively the pro¬ 
gramming of existing station to see whether it broadcast 
any matters likely to be unique or of special interest to 
the interference area. 


ARGUMENT 


I 

The rulings of the Commission on appellant f s 
exceptions to the Examiner's Initial Decision 
fully complied with statutory requirements . 

The Commission, in ruling upon appellant's exceptions to 
the Examiner's Initial Decision, fully complied with Section 
8(b) of the Administrative Procedure Act and Section 409(b) of 
the Communications Act. For, contrary to appellant's allega¬ 
tion, the Commission's decision clearly shows whether each 
exception was granted or denied and the reason for the action. 

In paragraph 4 of its decision, the Commission stated 
(S. 439): 

The Commission has carefully considered the 
exceptions to the Initial Decision. Those which 
are granted, in whole or in part, are reflected 
in our decision herein; the other exceptions or 
portions of exceptions not so granted, are denied 
either for the reasons set forth in the Decision, 
or as contrary to the record and not supported 
thereby; as adequately reflected by the Decision; 
as being immaterial and irrelevant and having no 
decisional significance; or as not in conformity 
with the Commission's Rules. 

Appellant contends that Section 8(b) of the Administra¬ 
tive Procedure Act (60 Stat. 242, 5 U.S.C.A. 1007(b)), 
requiring that "the record shall show the ruling on each such 
. . . exception presented", and Section 409(b) of the Com¬ 
munications Act of 1934, as amended, 66 Stat. 711, 47 U.S.C. 
409(b) requiring the Commission to permit the filing of 
exceptions to initial decisions, were contravened by the 
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1 / 

foregoing manner of ruling on exceptions. It argues that 
the Commission was required to rule on each exception individ- 

j 

ually and that its failure to do so, in this case, renders 
judicial review impossible (App. Br. 7-8). 

Some brief legislative and judical background is believed 
necessary in order to delineate the actual issue presented by 
appellant's attack. The original version of the bill which 
became the Administrative Procedure Act (S. 7, 79th Cong.) did 


not contain the above-quoted provision of Section 8(b). The 
House Judiciary Committee added the sentence in question, and 
provided the sole legislative comment on the sentence ( Adminis ¬ 
trative Procedure Act - Legislative History . S. Doc. No. 248, 
79th Cong., 2d Sess., 288, fn. 19): 

The sentence is added for the purpose of requiring 
agencies to note their rulings somewhere on the 
record in order to preclude later controversy as 
to what the agency had done. 

Thus, as long as the agency indicates "somewhere on the 
record" its rulings on the exceptions, the statutory require¬ 
ment is fully and fairly met. The parties have no right, as 
appellant seems to argue (App. Br. 7), to control the form 
of the agency decision and to require that there be individual 
rulings on each exception, presumably in an appendix. 


4,/ This method of ruling on exceptions was first established 
in the comparative television cases (See Tampa Times Co .. 10 
Pike & Fischer, R.R. 77, 81), several of which were appealed 
to this Court. It is patterned on the procedure followed for 
many years by other agencies such as the National Labor Relations 
Board and the Civil Aeronautics Board. See Petersburg Television 
Corp. , 10 Pike & Fischer, R.R. 5840, 5845: Mississippi Valley 
and Southeastern States Cases . 11 C.A.B. 979, 993, 994 (1950). 



Without exception, the cases interpreting Section 8(b) 
have sustained this realistic, substantive approach to the 
provision, against attacks in which form rather substance was 
emphasized. Thus, the National Labor Relations Board's similar 
procedure for dealing with exceptions (see note 4 , supra ) 

has been twice attacked on the ground that an individual rul¬ 
ing on each exception was required. NLRB v. Sharpies Chemicals . 
Inc .. 209 F. 2d 645 (6th Cir., 1954); NLRB v. State Center 
Warehouse & Cold Storage Co .. 193 F. 2d 156 (9th Cir., 1951). 

In both cases, the Court rejected the argument, pointing out 
that all that is necessary under Section 8(b) is that the party 
be informed by the agency's decision of its rulings on the 
exceptions. 

This Court has also had occasion to pass on the question, 
and in the communications field. Colonial Television. Inc , v. 
Federal Communications Commission . 95 O.S. App. D.C. 7, 217 F. 

2d 21. The appellant in that case argued, inter alia , that the 
Commission's decision, because it did not "contain a ruling 
upon each such exception", violated Section 8(b) and made more 
difficult its "opportunity to demonstrate the errors of the 
Commission's actions to this Court." (p. 24, appellant's 
brief in Case No. 12,167). This Court, however, rejected the 
argument and affirmed the Commission in a per curiam opinion. 

Cf. Capital Transit Co . v. United States . 97 F. Supp. 614, 621. 

The real issue here is thus whether the Commission's 

v 

decision informed appellant of its rulings on the seven excep¬ 
tions filed by appellant. And this it clearly did. To establish 
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its claim of procedural error, appellant, we believe, had the 

minimal responsibility of showing or pointing to the exceptions 

on which it is is allegedly in doubt as to the Commission's 

1 / 

ruling. Significantly, however, it has pointed to but one 
exception — No. 4. The thrust of appellant's whole argument 
on Point I thus turns on whether the Commission's decision 

i 

reveals the grounds or basis for rejection of exception No. 4 

6 / 

CApp. Br. 8-10). 

In that exception, appellant objected to the alleged 
failure of the Examiner to conclude that the intervenor had 
met the burden of showing a need for its proposed service in 
the light of Section 309(b) of the Act and Section 3.28(c)(1) 
of the Commission's Rules. Since the Commission's decision 
does not in terms refer to either of these sections, it is 
alleged, it is impossible to tell why the Commission rejected 
the exception. 


§/ Appellant cannot seriously argue that it is in doubt as 
to the Commission's rulings on all its exceptions. Thus, the 
very first exception, directed to the inadequate record support 
for a particular finding of the Examiner, was granted by the 
Commission by its deletion of the finding in question in par. 

12 of its Decision (R. 442). See also succeeding footnote. 

6/ In view of the above, we will not burden the Court with 
a lengthy discussion of the Commission's ruling on the other 
six exceptions. We believe it sufficient to point out, by 
paragraph number, the place in the Commission's decision 
where each exception was treated: Exc. 1, par. 12 (R. 442; 
see also R. 392); Exc. 2, par. 12, par. 3 Concl. (R. 442- 
444); Exc. 3, par. 12 (R. 442); Exc. 4, see above discussion; 
Exc. 5, par. 8, par. 3 Concl. (R. 441, 443-4); Exc. 6, par 3. 
Concl. (R. 443-4); Exc. 7, pars. 3*-5 Concl. (R. 443-4). 


We think the body of the Commission decision clearly negates 
this contention. The rule cited by appellant states in pertinent 
part that "Upon a showing that a need exists” a Class IV Station 
may be assigned to a channel available for such class, provided 
"if interference will be caused /to another station/, the need 
for the proposed service outweighs the need for the service 
which will be lost by reason of such interference". Tnis 
language is quoted almost verbatim at the beginning of paragraph 
3 of the Conclusions to the Commission's Decision (R. 443). 

The paragraph then goes on to state wny the Commission (as the 
Examiner had, too (R. 443-444)) believes the record indicates 
the proposed service would outweigh the need for the service 
to be lost. The burden of proof is clearly shown to have 
rested initially upon the applicant (intervenor) rather than 
appellant by the statement of the Commission, subsequent to 
its recital of several factors indicative that the applicant's 
new nighttime service "will outweign the losses /from appellant's 
service/ due to interference in daytime hours", that "these 
factors make a priaa facie showing that the proposed service 
would outweigh the need for service to be lost and there was 
no evidence in rebuttal which would contradict or weaken such 
showing". 

In view of the foregoing, we think it clear that appel¬ 
lant's real complaint on this matter is not that it does not 
know what the Commission has held, but that it does not agree 
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as a matter of law with the manner in which the Commission con¬ 
sidered the relative needs for intervenor's new service and 
that small part of its service which would be lost as a result 
of the interference from intervenor's station. That this is 
in fact the case, is made clear by appellant's entire point II, 
which is an argument as to the legality of the Commission's 
consideration of the very matter which in point I appellant 
urges the Commission has not sufficiently enunciated to permit 

i 

such an attack. 

We think, therefore, that appellant's arguments on this 
score have no merit since the Commission, in passing upon this 
and the other exceptions, clearly complied with statutory 
requirements. 
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II. The Commission Properly Determined 
that the Need for the Increased 
Service of WJET Outweighed the Need 
for the Service Lost by Albertsons 
Station . 

On the merits of the grant, this case presents a single, 

but highly important question relating to the necessary scope 

of Commission investigation in considering applications for 

new or increased standard broadcast radio facilities which 

would cause objectionable interference within the normally 

protected contours of existing stations. Section 324(b) of 

the Commission's Rules provides that grants will be made under 

such circumstances only if: 

the need for the proposed service outweighs 
the need for the service which will be lost 
by reason of such interference (emphasis added ). 

In the present case the Commission found the applicant 
(intervenor) met this test and the burden imposed upon it by 
Section 309 and 316 of the Communications Act. It reached 
this conclusion in spite of a lack of any evidence in the 
record as to either the special needs, if any, of the areas 
which would gain or lose service as a result of the grant, or 
the program formats of stations otner than those of appellant 
and intervenor which provide service to all or part of these 
areas. It is appellant's contention that under the decision 
of this Court in Democrat Printing Company y. Federal Communi ¬ 
cations Commission . 91 U.S. App. D. C. 72, 202 F. 2d 298, these 
facts had to be made a matter of record by the applicant and 
considered by the Commission, before any conclusion could be 
reached that the proposed new service outweighed the need for the 
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existing service which would be lost through interference. 

We think, on the contrary, that no such exploration is re¬ 
quired under the facts of this case, and that any contrary 

conclusion would pervert provisions of the Act and the Com- 

; 

mission's Rules, intended to protect the legitimate interests 
of existing licensees and the public, into almost insurmount¬ 
able procedural road blocks to many grants which would 
otherwise be clearly in the public interest. 

The problem must be placed in factual context. The 
applicant would provide additional nighttime service to 135,927 

JJ 

persons in an area in and around Erie, Pennsylvania, 100% 
of which already receives service from two network-affiliated 
stations in Erie and 40% of which receives service from 
another network-affiliated service. The Commission had found 
that this new service would be of real value to these people 
for two reasons, over and beyond the important fact that a 
third nighttime service would be provided to a "substantial 
population" in the city and urbanized area of Erie. For while 
the Commission found that Jet Broadcasting had not shown its 
proposed program service will "in any conspicuous way meet 
the needs and interests which might be peculiar to the area 
served at night", it also found there were two factors which 
made the new nighttime service by Jet Broadcasting of special 
7 / As well as additional daytime service to some 4,818 people. 
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value. These were (1) the fact that WJET as an independent 

station, with its prime evening listening hours unhampered 

by network commitments, "makes more reasonable the expectation 

that programs of a uniquely local character could and would 

_S/ 

be produced”, and (2) the promise of Jet on the record to 
devote a "reasonable amount of time" during pre-dawn and 
evening hours to public service programming and to interrupt 
regularly scheduled programs for programs of local origin. 

In contrast to this showing, the population losing day¬ 
time service from Albertson’s station was not only much smaller 
(9,468) than the number gaining daytime and nighttime service 
from WJET (4,818 and 135,927 respectively) but would occur 
in an area served 100% by nine other stations and in part by 
a tenth. And the Commission pointed out that a study of 
Albertson’s service to this area afforded no basis for 
assuming that any of its programming was of a type "so unusual 
that they cannot be broadcast by the other /ten7 stations". 

(R. 444). This conclusion was bulwarked by a finding that 
Albertson’s nighttime programming of a "public service" nature 
(as contrasted with conventional recorded entertainment and 
news which made up the bulk of its programming (R. 442)) 
consisted almost entirely of recorded or transcribed shows, 
basically entertainment in format, and not local in origin, 

8 / The Commission had found that among the nighttime programs 
proposed by Jet Broadcasting, were "High School on Parade", 
with participation by high school students, "Orchestra Hall" 
with cooperation of the Erie Philharmonic, and "Piano Magic" 
with cooperation of the local music teachers association and 
displaying student talents. (R. 442-443). 
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sponsored by and containing messages for national organi¬ 
zations such as armed forces recruiting or the Veteran's 

9_/ ! 

Administration. 

Appellant's primary allegation of error is that the 
record fails to contain, and the Commission's decision 

i 

therefore fails to 1) consider the nature of the program 
service provided by the three other stations to the many 
persons who would be served for the first time at night 
by Jet Broadcasting or 2) the nature of the programming 
provided by the ten other stations serving by day the small 
(1.09%) percentage of Albertson's existing daytime audience 
which would be lost. In the absence of such evidence, it 
is argued, the relative needs for the new as against the 
old service cannot properly be determined. And, such a 
showing is alleged to be necessary regardless of whether or 
not there is any showing that Albertson has been providing 
unique service to the small number of people who would lose 
service. 

There may well be factual situations under which 
detailed exploration into the programming of other stations, 
such as appellant is here demanding, may be necessary in 
spite of its difficulty and expense. Thus if the inter¬ 
ference was to a substantial percentage of Albertson's 
present daytime audience; if that audience received service 

9/ Presumably some of these messages may have referred to 
local offices of these national agencies. 
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from only a few other sources, or if there was some real 
indication that Albertson's programming was in some manner 
unique or specially directed to the persons deprived of the 
service, some further exploration of the remaining services 
might be warranted. But here, as we have seen, ten stations 
besides Albertson's provide service to the 9,400 people and 
there is no real indication that Alberstoa's service to 
these people is in any way special or out of the ordinary. 

Under such circumstances Albertson's insistence that in the 
absence of such a showing of the programming of the other 
stations by the Commission or WJET no finding could be made 
as to the relative value of its lost service as contrasted 
with that gained is patently unsound. 

With respect to the need for Jet Broadcasting's new 
nighttime service, we think it clear that the matters relied 
upon by the Commission, to show the relative need - the fact 
that it would be a third service to many people; that as 
the sole non-network operation serving these people Jet Broad¬ 
casting would be in a better position to provide uniquely 
local programs in the prime listening hours normally committed 
(by option) to networks by their affiliates, and that Jet 
Broadcasting had expressly committed itself to present "a 
reasonable amount" of such programs, form a completely adequate 
basis for its finding. This, of course, is not "gratuitously” 
assuming that the existing stations serving the area are not 
living up to their responsibilities as appellant suggests 
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(Br. p. 13). It is, on the contrary, a recognition of the 
unique nature of WJET's proposed nighttime operation which 
makes possible a valuable new service to the area by it. 

It may be that appellant is also arguing that by some 
type of "Gallup poll" the people in the areas gaining and 
losing service should have been surveyed to determine their 

i 

special interests, and that in the admitted absence of such 
a showing it could not be assumed that the needs of the 
new area served by Jet Broadcasting would be met by its station 
or that the needs of the area lost by Albertson would be met 
by the other nine stations. Such a suggestion is unsound. 

For whether or not the population of the areas of new and 
lost service have special needs or interests over and beyond 
those of members of an average community, which of course 
would have to be shown on the record, it can be presumed, in 
the absence of a showing to the contrary, that these persons 
will have a normal interest in receiving locally originated 
programs in addition to the programs of the national networks. 
As indicated above there is record support for the conclusion 
Jet Broadcasting would be in a peculiarly good position to 
provide such programs to its new service area at times when 
the other two or three stations are less able to do so. 

And the record also clearly indicates that Albertson broad- 

i 

casts no such local public service programming to the small 
service area it is losing. 
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This Court's decision in Democrat Printing Company v. 
Federal Communications Commission . 91 0. S. App. D. C. 72 f 
202 F. 2d 298, upon which appellant relies only serves to 
emphasize the reasonableness of the Commission decision 
here. In the Democrat Printing Company case a proposed 
new station in Dallas, Texas, would have caused objection¬ 
able interference to appellant's station in Durant, Oklahoma 
in an area including 164,300 people, 41 % of the population 
previously served by the Durant station. The Commission 
made a qualitative judgment as to the value of the new 

Dallas service very much like its judgment as to the need 

10 / 

for WJET's new nighttime service here. But it expressly 
refused to make any qualitative findings or conclusions in 
respect to the need for service in the very large interference 
area. It did so on grounds that the interference there in¬ 
volved was adjacent-channel interference (rather than co¬ 
channel interference as in the instant case) and there would 
be no loss of service to persons residing in the interference 
area but rather a substitution of Dallas service for the 
Durant service. No efforts were made to evaluate the need 
or desire of this large population for the new service rather 
than the old service, the Commission contenting itself with 
3? observation that all of the interference areas received 

10/ The "qualitative" need of Dallas for new service was estab¬ 
lished, not by a study of the programming of the existing 
Dallas stations, but on the basis that it would provide Dallas 
with its first full time non-network service. (See Joint 
Appendix, Case No. 10692, pp. 204-205, 223-224, 237-238). 
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service from ”one or more” other stations, and was in Texas 

j 

and the Dallas trade area rather than in Oklahoma and the 
Durant trade area. In fact, the Commission sustained its 
examiner's refusal to permit the Dallas applicant to show 
that the Durant station did not program specially for the 

interference area. (See 91 D.S. App. D. C. at 76-77; 202 

£ 

F. 2d at 301-302). 

This Court, in holding that the Commission could not 
”adopt qualitative criteria of need to justify Texas Star's 
entry upon the Dallas scene and then use purely quantitative 
criteria of coverage to determine 'need for the services ... 
lost by reason of such interference'”, did not state that, 
even under the facts of that case, no qualitative examination 
of the relative need for the service lost by the Durant 
station could have been made without programming analysis 
of the other stations serving in whole or part the inter¬ 
ference area. It held only that consideration had to be 
given to the programming of the Durant station to see whether 
it was meeting some special need of the area. Since this 
had not been done, it was not necessary for this Court to 
consider whether if a showing had been made that the Durant 

i 

station "devote a large portion of its broadeasting efforts 
to meeting the particular needs of the people in the inter¬ 
ference area, that many of its programs originated there, 

and that it was the only station which was especially 

11 / 

solicitous of that particular area” a further exploration 



-24- 


of the other programming might under such circumstances be 
necessary. 

In the present case, however, the Commission did examine 
the programming of Albertson to determine whether there were 
any indications that it served any special interests of the 
interference area not likely to be served by one or more of 
the ten stations serving this area. It found nothing from 
which even a suggestion of special or unique programming 
could be derived which would warrant any examination of the 
actual programming of the other ten stations. We think where 
facts clearly distinguish the two proceedings and make any 
suggestion that this proceeding should be governed by the 
holding in Democrat Printing wholly inappropriate. 

At the risk of redunancy, we wish to reiterate that we 
are not arguing that consideration of the programming of 
other stations serving all or part of an area which would be 
subjected to objectionable interference is never relevant in 
a case of this type. Clearly it might be where there is 
record evidence showing that the service of the existing 
station lost by interference is not only substantial in respect 
to the relative number of persons involved, but is of some 
special or unique character which might not otherwise be 
provided. But that is not this case. And we think on the 
record of this case, the need of the interference area for 
Albertson's far from unique service has been properly evaluated 
qualitatively as well as quantitatively and found wanting. 
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CONCLDSION 

For the foregoing reasons, the decision and order of 
the Federal Communications Commission should be affirmed. 

Respectfully submitted. 


WARREN E. BAKER, 
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COUNTERSTATEMENT OF THE CASE 

The application which is .the subject of this proceeding 
was filed by the Jet Broadcasting Company, Inc., licensee 
of Radio Station WJET, Erie, Pennsylvania, on January 
26, 1953, proposing to change the frequency of that station 
from 1570 to 1400 kilocycles and to change its hours of 
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operation from daytime only to unlimited time, retaining 
its operating power of 250 watts 1 (R. 1). 

On October 21, 1953, the Commission found intervenor 
.to be legally, financially, technically and otherwise qualified 
to operate the station as proposed but designated the appli¬ 
cation for hearing because of the possibility that interfer¬ 
ence would be caused to and received from Radio Station 
WBNY operating on 1400 kilocycles, unlimited time, at 
Buffalo, New York (R. 45). Roy L. Albertson, licensee of 
Station WBNY, was made a party to the proceeding (R. 46). 
The Commission specified the following issues (R. 45-46): 

1. To determine the areas and populations which may 
be expected to gain or lose primary service from the 
operations of the proposed station, and the availability 
of other primary service to such areas and populations. 

2. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would meet 
the requirements of populations and areas proposed 
to be served. 

3. To determine whether the operation of Station WJET 
as proposed would involve objectionable interference 
with Station WBNY, Buffalo, New York, and, if so, 
the nature and extent thereof, the areas and popula¬ 
tions affected thereby, the availability of other primary 
service to such areas and populations, and the nature 
and character of the program service now being ren¬ 
dered by Station WBNY to such areas and populations. 

4. To determine whether the installation and operation 
of Station WJET as proposed would be in compliance 
with the Commission’s Rules and Standards of Good 


i By way of background, it ia pointed out that on December 9, 1948, the 
Commiaaion granted the Eric Broadcasting Company’a application for a con- 
8truction permit to build a station to operate on 1400 kilocycles, 250 watts 
power, full time, at Eric, Pennsylvania, after a full hearing. Said grant was 
subsequently deleted on June 6, 1950. The Jet Broadcasting Company pro¬ 
poses to use the same site with the same power, the same frequency, and the 
same tower height as that proposed in the Erie application which the Com¬ 
miaaion granted. The engineering facta therein are identical with those in 
the present proceeding. 
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Engineering Practice Concerning Standard Broadcast 
Stations with particular reference to coverage of the 
Erie, Pennsylvania metropolitan district. 

Hearing was held in May and June of 1954, and on 
January 28, 1955, the hearing examiner released an initial 
decision looking toward a grant of the application of the 
Jet Broadcasting Company (R. 388-393). Exceptions were 
filed by WBNY, Buffalo, New York, raising similar ques¬ 
tions to those here presented (R. 395-402), and oral argu¬ 
ment was held on June 7, 1955 (R. 416). On September 
8, 1955, the Commission concluded that the public con¬ 
venience, interest and necessity would be served by the 
grant of the application of the Jet Broadcasting Company 
at Erie, Pennsylvania [hereinafter sometimes called 
“WJET”] in view of the following factors, none of which 
were contested by appellant (R. 438-444): 

As a result of the proposed operation of WJET at Erie, 
Pennsylvania, 135,927 persons residing in an area of 30.4 
square miles will gain a new primary nighttime service. 
No interference at all will be caused as a result of this 
operation. The persons who will gain service from WJET 
at Erie, Pennsylvania in the daytime will number 4,818. 
By virtue of the daytime operation of WJET at Erie, 
Pennsylvania, 9,46S persons will lose daytime service from 
WBNY at Buffalo, New York. The population in all por¬ 
tions of the WBNY service area which will suffer this 
daytime interference from WJET (amounting to only 
1.09% of the 866,318 persons within WBNY’s normally 
protected contour) are presently being served by ten other 
stations. The service proposed by WJET at Erie, Penn¬ 
sylvania, however, would be only the third nighttime service 
for a substantial portion of Erie and the Erie urbanized 
area. Whereas all of the stations which now serve the 
135,927 residents in this area are affiliated with networks, 
WJET will bring to these persons their first independent 
service. As an independent station, WJET will have 
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available .the prime listening hours unhampered by com¬ 
mitments to a network. From this latter fact, the Com¬ 
mission concluded that programs of a uniquely local char¬ 
acter would be produced. The Commission further based 
its decision upon intervenor’s promises on the record to 
devote a reasonable amount of time during pre-dawn and 
evening hours -to public service programming and to inter¬ 
rupt its regular schedule to present programs of local 
origin. The Commission pointed out that WBNY sub¬ 
mitted no evidence in rebuttal to contradict or weaken this 
prima facie showing on the part of intervenor. 

From this final decision of the Commission, WBNY 
appeals. 

SUMMARY OF ARGUMENT 

L 

The Commission did not commit reversible error in grant¬ 
ing intervenor’s application since its decision was properly 
based, inter alia, upon the showing which had been made 
by intervenor that its proposed program service would 
meet a need of the population and area to be served and 
that this need outweighed the need for the service which 
would be lost to appellant by reason of the daytime inter¬ 
ference which it would sutler from intervener’s operation. 

II. 

The Commission has complied with the requirements of 
Section 8 (b) of the Administrative Procedure Act and of 
Section 409 (b) of the Communications Act of 1934, as 
amended, in that it has ruled with sufficient specificity on 
appellant’s exceptions to the examiner’s initial decision. 
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ARGUMENT 

I 

The Commission Did Not Commit Reversible Error in Granting 
Intervenor's Application Since Its Decision Was Properly 
Based, Inter Alia, Upon the Showing Which Had Been 
Made by Intervenor That Its Proposed Program Service 
Would Meet a Need of the Population and Area to be 
Served and That This Need Outweighed the Need for the 
Service Which Would be Lost to Appellant by Reason of 
the Daytime Interference Which It Would Suffer From In¬ 
tervenor's Operation 

The operation of Radio Station WJET as proposed by 
intervenor will cause interference in the daytime to 1.09% 
of the 866,318 persons residing within appellant’s normally 
protected 0.5 mv/m contour. Both Section 3.28 (c) and 
3.24 (b) of the Commission’s Rules 2 provide that if inter¬ 
ference is caused to an existing station, a showing must 
be made that the need for the proposed service outweighs 
the need for the service which will be lost by reason of such 
interference. 

Appellant stated in his brief that intervenor introduced 
“no evidence of need at all” (App. Br. 10). It hardly 
seems that this contention can be seriously urged in view 
of the evidence which is reflected in the record. First, inter¬ 
venor submitted as an exhibit descriptions of the programs 
it is presently broadcasting during the daytime and of 
the programs it plans to broadcast at night. Among these 
proposed programs are “High Schools on Parade” in 

2Section 3.28 (c) of the Commission’s Buies provides: “Upon showing 
that a need exists, a Class IT, III or IV station may be assigned to a channel 
available for such class, even though interference will be received within its 
normally protected contour; Provided: (1) no objectionable interference will 
be caused by the proposed station to existing stations or that if interference 
will be caused, the need for the proposed service outweighs the need for the 
service which will be lost by reason of such interference.” 

Section 3.24 (b) (2) of the Commission’s Buies provides: “That objec¬ 
tionable interference will not be caused to existing stations or that if interfer¬ 
ence will be caused the need for the proposed service outweighs the need for 
the service which will be lost by reason of such interference. ...” 
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which it is planned that students of local high schools will 
participate; “Orchestra Hair’ which will be presented with 
■the cooperation of the Erie Philharmonic and will include 
news of coming concerts as well as remote broadcasts once 
each month to interview people arriving at the concert; 
and “Piano Magic” which will be presented with .the co¬ 
operation of the music teachers’ association in order to 
display young talent at the piano. Participants in these 
programs will obviously be drawn from intervenor’s serv¬ 
ice area which will include the area which it will gain as 
a result of its proposal. Second, intervenor promised on 
the record to interrupt its regular schedule to bring to its 
nighttime listeners programs of a local nature. It also 
promised to devote a reasonable amount of its programming 
during the pre-dawn and evening hours to public service 
programs. Third, the record clearly indicates that whereas 
the area which would lose the daytime service of appellant 
is presently served by ten other stations, the area which 
will gain nighttime service from intervenor is presently 
receiving no independent service, the other stations in Erie 
all being network stations. Intervenor’s station, being 
an independent service, will not have its prime evening 
listening hours committed to the networks, but, rather, 
will be able to bring programs of a public service nature 
during these hours to the community which it proposes to 
•serve and will act as a local outlet for community expres¬ 
sion. The Commission has consistently held that the fact 
that an area will be afforded a choice for the first time 
between network and non-network service fulfills a sig¬ 
nificant need. See Wrather-Alvarez Broadcasting, Inc., 
13 Pike and Fischer, K.R. 754 (1956). All of this the Com¬ 
mission found as fact and none of it was contested by 
appellant. 

Appellant has cited Democrat Printing Co. v. Federal 
Commun. Com’n., 91 U.S. App. D.C. 72, 202 F. 2d 298 
(1952) in support of its contentions. In that case, the 
Texas Star Broadcasting Company was awarded a permit 
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by the Federal Communications Commission to construct 
a radio station in Dallas, Texas. Operating as proposed, 
the new station would cause interference to Station KSEO 
of which the Democrat Printing Company was the licensee. 
As a result, the application had been set for hearing and 
the Democrat Printing Company made a party thereto. 
At the hearing, however, the examiner refused to consider 
evidence of the programs of Station KSEO in the pre¬ 
dicted interference area, and the Commission granted the 
application of Texas Star. Upon appeal, this Court re¬ 
versed the Commission because of its failure to consider 
the comparative need for the program service of the exist¬ 
ing station as opposed to that of the proposed station. 

The facts in the Democrat Printing case can be readily 
distinguished, however, from the facts in this proceeding. 
There, operating as proposed, the new station caused inter¬ 
ference to KSEO in an area including as much as 41% 
of the population served by KSEO. Here, the interference 
involved amounts to only 1.09% of the 866,318 persons 
residing within appellant’s normally protected contour. 

There, the Commission sipecifically stated that it “did 
not rest its decision upon any comparative consideration 
of the KSEO and the Dallas proposal ...” Here, the 
Commission did give careful consideration to this question 
and found that intervenor had made out its case for a con¬ 
struction permit showing that the need for its proposed 
service outweighed the need for the service to be lost. 
The Commission specifically looked to the programming 
proposed by intervenor and to that presently being broad¬ 
cast by appellant and found that whereas appellant had 
introduced no evidence whatsoever of need for the service 
it was rendering in the interference area and that as a 
matter of fact, ten other stations were also serving this 
area, intervenor had shown that it did meet a need of 
the listeners which it proposed to serve in that it would 
bring to them their first independent service and, hand in 





hand therewith, supply .these 135,927 persons residing in 
an area of over thirty square miles with an outlet for 
community self-expression and for public service pro¬ 
grams. In passing, it is pointed out that the fact that 
intervenor could find no peculiar needs in this area such 
as, for example, that the people were of a particular 
foreign extraction and therefor had a need for foreign 
language programs, should not mitigate against intervenor. 
Certainly, if there are no such special needs, they cannot 
be manufactured. 

In the Democrat Printing case, supra, the hearing officer 
had specifically rejected a proffer of evidence which was 
made by Texas Star to the effect that “KSEO does not 
now, nor has it in the past, programmed for the area which 
might be subjected to interference,” foreclosing any proof 
along these lines. Here, however, the Commission did 
receive evidence of WBNY’s programming and found no 
provisions therein for programs directed to or emanating 
from the area in question. 

The Commission herein has performed its duty of bal¬ 
ancing the need for the service lost against the need for 
that service which will be gained. A simple chart will 
show that the Commission correctly concluded that the 
scale inclines in favor of a grant to intervenor. 



Evidence of Need for Appel- Evidence of Need for lnter- 
lant’s Service to the Area venor’s Service to the 135,927 

Which Will be Lost to It by Persons Residing in the 30.4 

Reason of Interference From Square Miles Which Will Gain 

Intervenor’s Proposal Intervenor’s Service 

None 1. As the first independent sta¬ 

tion to serve this area, the 
population therein will for the 
first time be afforded a choice 
between network and non-net¬ 
work service. 

2. As the only independent serv¬ 
ice, intervenor will have avail¬ 
able the prime evening hours, 
unh ampered by network com¬ 
mitments and accordingly will 
be able to broadcast programs 
of a uniquely local character. 

3. Intervenor has promised on 
the record to devote a reason¬ 
able amount of time during 
pre-dawn and evening hours to 
public service programming 
and to interrupt its regular 
schedule to present programs 
of local origin. 

4. Intervenor will provide only 
the third nighttime service to 
a substantial portion of Erie 
and the Erie urbanized area. 

From the foregoing, it appears evident that appellant’s 
statement that “the record is silent” on the question of 
need (App. Br. 10-11) is patently erroneous and that inter¬ 
venor has met the mandate of Sections 3.28 (c) and 3.24 (b) 
of 'the Commission’s rules by showing that the need for 
the service to be gained by its proposed operation clearly 
outweighs the need for the service to be lost to appellant. 

It is intervenor’s contention that only one conclusion 
can be drawn from the fact that appellant submitted 
evidence concerning its programs, but failed to make any 
showing that this programming met certain special char¬ 
acteristics of the people in the area which would lose its 
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service by reason of the WJET proposal, or that certain 
of its programs originated there, or that it was the only 
•station among the ten others serving this area which was 
particularly solicitous of its needs. This inescapable con¬ 
clusion is that appellant meets no such special needs and 
that the population in this area has merely dropped one 
of its eleven services. 

Before leaving the question of “need,” reference is 
made to the fact that in appellant’s Statement of the Case 
(App. Br. 4), he indicates that no evidence was submitted 
as to “the programming of existing stations in the area 
to gain service if intervenor’s application were to be 
granted” or “the programming of existing stations in the 
area which would lose service from appellant’s proposed 
operation on the same frequency.” It is significant to 
note that appellant does not mention this matter in his 
argument. Certainly, it is impossible properly to analyze 
the programs of another station. Even if the logs of such 
stations were supplied, the information necessary to analyze 
these logs would still be within the knowledge of the sta¬ 
tions from which the programs emanated. In addition, 
it is conceivable that certain cases would involve program 
analyses for as many as fifty stations. 

This Court has twice in recent months discussed the 
scope of its judicial review of decisions of the Commission. 
In Pinellas Broadcasting Company v. F.C.C., U.S. App. 
D.C. , 230 F. 2d 204 (1956), it stated, “The courts 
cannot interfere so long as the process, the premises, and 
.the judgment are not arbitrary.” Again in Tampa Times 
Co. v. F.C.C., U.S. App. D.C. , 230 F. 2d 224 (1956), 
the rule was set forth that so long as the Commission 
“observes all procedural requirements, considers the issues, 
reaches reasoned conclusions, and renders reasoned judg¬ 
ment, courts cannot superimpose their opinions of these 
matters.” 

The Commission here gave careful consideration to each 
exception of appellant (see Argument II, ante). No unrea- 


sonable premise discolored its decision. No arbitrary con¬ 
clusion undermined its judgment. 

n 

The Commission Has Complied With the Requirements of Sec¬ 
tion 8 (b) of the Administrative Procedure Act and of 
Section 409 (b) of the Communications Ad of 1934. as 
Amended, in That It Has Ruled With Sufficient Specificity 
on Appellant's Exceptions to the Examiner's Initial De¬ 
cision 

The final argument which we consider is appellant’s 
exception to the following language of the Commission’s 
decision as violative of Section 8 (b) of the Administrative 
Procedure Act, 5 U.S.C.A., Section 1007 (b) 3 and Section 
409 (b) 4 of the Communications Act of 1934, as amended, 
47 U.S.C.A., Section 151 et seq .: 

3 Section 8 (b) of the Administrative Procedure Act provides: “Prior to 
each recommended, initial, or tentative decision upon agency review of the 
decision of subordinate officers the parties shall be afforded a reasonable op¬ 
portunity to submit for the consideration of the officers participating in such 
decisions (1) proposed findings and conclusions, or (2) exceptions to the de¬ 
cisions or recommended decisions of subordinate officers or to tentative agency 
decisions, and (3) supporting reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling upon each such finding, con¬ 
clusion, or exception presented. All decisions (including initial, recommended, 
or tentative decisions) shall become a part of the record and include a state¬ 
ment of (1) findings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented on the record; 
and (2) the appropriate rule, order, sanction, relief, or denial thereof.” 

« Section 409 (b) of the Communications Act of 1934, as amended, provides: 
“The officer or officers conducting a hearing to which subsection (a) applies 
shall prepare and file an initial decision, except where the hearing officer be¬ 
comes unavailable to the Commission or where the Commission finds upon the 
record that due and timely execution of its functions imperatively and un¬ 
avoidably require that the record be certified to tho Commission for initial 
or final decision. In all such cases the Commission shall permit the filing of 
exceptions to such initial decision by any party to the proceeding and shall, 
upon request, hear oral argument on such exceptions before the entry of any 
final decision, order, or requirement. All decisions, including the initial deci¬ 
sion, shall become a part of the record and shall include a statement of 
(1) findings and conclusions, as well as the basis therefor, upon all material 
issues of fact, law, or discretion, presented on the record; and (2) the appro¬ 
priate decision, order, or requirement.” 
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“Thu Commission has carefully considered the excep¬ 
tions to the Initial Decision. Those which are granted, 
in whole or in part, are reflected in our decision herein; 
the other exceptions or portions of exceptions not so 
granted, are denied either for the reasons set forth 
in the Decision, or as contrary to the record and not 
supported thereby; as adequately reflected by the De¬ 
cision; as being immaterial and irrelevant and having 
no decisional significance; or as not in conformity with 
the Commission’s Rules.” 

It is submitted that appellant’s contention in this regard 
is completely without merit and has been so found by the 
courts on numerous occasions. 

In National Labor Relations Bd. v. Sharpies Chemicals, 
6 Cir., 209 F. 2d 645 (1954), the respondent offered 53 
proposed findings, of which the Board accepted 20. It 
rejected the remaining proposed findings using wording 
similar to that here involved, namely, “because they are, 
in whole or in part, contrary to the facts or the law or 
because they are immaterial.” There, as here, it -was con¬ 
tended that such statement was too general with respect 
to the reason for each ruling and that, therefore, the 
reviewing court could not determine whether a certain pro¬ 
posed finding was rejected because it was immaterial or 
because it was not established by the record. In reply to 
this argument, the court stated that the objected to state¬ 
ment indicated the Board’s ruling with respect to its 
adoption or rejection of all 53 of the proposed findings 
“and we see no objection to including all 53 rulings in one 
sentence instead of 53 separate sentences.” See also 
National Labor Rel. Bd. v. State Center Warehouse and 
C. S. Co., 9 Cir., 193 F. 2d 156, 158 (1951). 

That the Commission complied with the requirements of 
the Administrative Procedure Act is amply demonstrated 
by an examination of appellant’s exceptions and the Com¬ 
mission’s decision thereon. Appellant listed seven excep¬ 
tions to the examiner’s initial decision (R. 395-402). Ex- 
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ceptions 1, 2, 3, 4 and 6 all deal with, the question of 
programming and with the need for the proposed service. 
These matters were considered by the Commission and 
discussed fully in findings 11 and 12 of its decision and 
in conclusion 3 (R. 43S-444) w’herein the Commission, after 
balancing the evidence in the record, determined that inter- 
venor had made a prima facie showing that its proposed 
service would outweigh the need for the service to be lost 
by appellant. 

Appellant’s fifth exception deals with the interference 
wrhich intervenor’s proposal will cause to WBNY. This 
matter was discussed in detail by the Commission in finding 
S of its decision and in conclusions 2 and 3, wherein the 
Commission concluded that a denial of intervenor’s appli¬ 
cation on this ground would be unwarranted in view of 
the showing which had been made upon the record to the 
effect that the need for the proposed service outweighed 
the need for that service which would be lost to WBNY 
by reason of such interference, and in view’ of the fact 
that the interference in question w’ould be restricted to the 
daytime and then only to 1.09% of the 866,318 persons 
residing within WBNY’s normally protected contour. 

Appellant’s seventh exception w'as a general objection 
to the Commission’s order granting the application of the 
Jet Broadcasting Company. It is apparent, of course, that 
this exception was ruled upon by the Commission when it 
affirmed the hearing examiner’s initial decision. 

It is difficult to imagine how the Commission could have 
made the basis for its action more clear. The Commission’s 
decision has set forth in detail all of the material facts 
here involved and has included a w r ell-reasoned explanation 
of all of the considerations w’hich predicated its conclusions. 
As stated in Capital Transit Co. v. United States, 97 F. 
Supp. 614, 621 (1951): 

“. . . the Administrative Procedure Act does not re¬ 
quire detailed findings of every subsidiary evidentiary 
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fact. So long as the agency makes amply clear the 
factual basis upon which it has proceeded, there can 
be no ground for complaint.” 

The tenor of appellant’s argument seems to be that the 
Commission did not carefully consider appellant’s excep¬ 
tions to the examiner’s initial decision. Directly negating 
this allegation, however, is the fact that appellant was 
given an opportunity to argue these exceptions before the 
Commission sitting en banc on June 7, 1955, and that the 
Commission specifically stated in its decision that it “has 
carefully considered the exceptions to the Initial Decision.” 
Barring any evidence to the contrary, the validity of such 
a statement will be presumed. See National Labor Rela¬ 
tions Bd. v. Texas Mining and S . Co., 5 Cir., 117 F. 2d 86, 
27 (1941). In Willapoint Oysters v. Ewing, 9 Cir., 174 F. 
2d 676 (1949), rehearing denied June 3, 1949, the court 
considered a similar allegation to that here involved. The 
appellant in that case maintained that the officials of the 
Federal Security Agency did not conscientiously read or 
consider all of the evidence. At page 696, the court ruled 
on this contention as follows: 

“. . . we cannot allow the Administrator’s recitation 
that he has personally examined and considered the 
evidence in making his decision to be successfully chal¬ 
lenged by a mere allegation in a brief. We have neither 
moral nor legal right to presume that only those who 
occupy judicial office respect their obligations and per¬ 
form their official duties honestly, sincerely and con¬ 
scientiously. ... It requires more than merely allega¬ 
tion ... to upset the presumption of validity attaching 
to public proceedings and the formal recitations of 
public officials.” 

This position has been consistently taken by the courts. 
The underlying reason therefor is no doubt the well-settled 
rule that every presumption of legality attends the action 
of an administrative agency. United Stales v. Chemical 
Foundation, 272 U.S. 1, 71 L. Ed. 131 (1926); Klamath 


and Moadoc Tribes v. United States, 296 U.S. 244, 80 
L. Ed. 202 (1935). 

It is submitted that the conclusions reached by the Com¬ 
mission, when considered together with the findings made 
in connection with the issues, make entirely clear the action 
taken by the Commission and appellant was at no disad¬ 
vantage in taking exception to those facts which the Com¬ 
mission found or failed to find. Likewise the court will 
be under no disability in exercising its judicial review. As 
stated in Capital Transit Co. v. United States, supra, at 
page 621, citing Alabama Great Southern R. R. Co., et al. 
v. United States, 340 U.S. 216, “Certainly more than 
‘Enough has been “put of record to enable us [the court] 
to perform the limited task which is ours.” ’ ” 

CONCLUSION 

For the foregoing reasons the order of the Commission 
should be affirmed. 

Respectfully submitted, 

Harry J. Daly 
Lex ore G. Ehrig 
1026 Pennsylvania Building 
Washington 4, D. C. 

Attorneys for Intervenor 
JET Broadcasting Company 
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The Court has requested memoranda from the parties in the 


above-entitled proceeding on the following question: 


Was the filing of a petition for rehearing with 
the Commission by Albertson a condition precedent 
to judicial review of the Commission's decision and 
order which he seeks on this appeal? 

The answer to the question is found in the following statutory 
provisions: Section 10 of the Administrative Procedure Act, 60 Stat. 
237, 5 U.S.C. 1010, Section 402(b)(5) of the Communications Act of 
1934, as amended, 60.Sta*. 718, 719,.47 U.S.C. 402(b)(5), and Section 
405 of the Communications Act of 1934, as amended, 66 Stat. 720, §15, 
47 U.S.C. 405. 


Section 10 of the Administrative Procedure Act insofar as 
pertinent reads as follows: 

Section 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law committed 
to agency discretion, --(a) Right of Review. -- Any 
person suffering legal wrong because of any agency 
action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof. 


(c) Reviewable Acts. -- Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy 
in any court shall be subject to judicial review. Any 
preliminary procedural, or intermediate agency 
action or ruling not directly reviewable shall be 
subject to review upon the review of the final 
agency action. Except as otherwise expressly 
required by statute, agency action otherwise final 
8hall be final for the purposes of this subsection 
whether or not there has been presented or deter ¬ 
mined any application for a declaratory order, for 
any form of reconsideration or (unless the agency 
otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal 
to superior agency authority. (Emphasis supplied) 

Section 402(b)(5) of the Communications Act of 1934, as 

j 

amended, reads as follows: 

Section 402 * * * (b) Appeals may be taken from 
decisions and orders of the Commission to the 
United States Court of Appeals for the District of 
Columbia in any of the following cases: 

* * * * * * 

(5) By the holder of any construction permit or 
station license which has been modified or revoked 
by the Commission. 

Section 405 of the Communications Act of 1934, as amended, 
reads in part as follows: 

Section 405. After a decision, order, or requirement 
has been made by the Commission in any proceeding, 
any party thereto, or any other person aggrieved or 
whose interests are adversely affected thereby, may 
petition for rehearing; and it shall be lawful i or the 
Commission, in its descretion, to grant such a 
rehearing if sufficient reason therefor be made to 
appear. Petiions for rehearing must be filed within 
thirty days from the date upon which public notice 
is given of any decision, order, or requirement com¬ 
plained of. No such application shall excuse any 
person from complying with or obeying any decision, 
order, or requirement of the Commission, or 
operate in any manner to stay or postpone the 
enforcement thereof, without the special order of 
the Commission. The filing of a petition for rehear ¬ 
ing shall not be a condition precedent to judicial 
review of any such decision, order, or requirement, 
except where the party seeking such review (1) was not 
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a party to the proceedings resulting in such decision , 
order, or requirement, or (2) relies on questions 
of fact or law upon which the Commission has been 
afforded no opportunity to pass. (Emphasis supplied) 

A reading of the foregoing statutory provisions discloses 

that an appeal may be taken to this Court from a decision of the Federal 

Communications Commission by the holder of a station license which 

has been modified by the Commission, and that it is not necessary to 

file a petition for rehearing as a condition precedent to that review 

except where the party seeking the review either was not a party to 

the proceedings resulting in the decision complained of, or relies on 

questions of fact or law upon which the Commission has been afforded 

no opportunity to pass. 

In the instant case Roy L. Albertson, appellant herein, is 
the licensee of station WBNY, operating on the frequency 1400 kilocycles, 

y 

250 watts power, unlimited time, at Buffalo, New York (J.A. 18) The 
operation proposed by intervenor. Jet Broadcasting Company, will 
cause objectionable interference within the normally protected contour 
of station "WBNY (ibid .). Hence, the grant of intervenor 1 s application 
results in modification of the license of Station WBNY. Federal 
Communications Commission v. National Broadcasting Company (KOA) , 
319 U.S. 239; Albertson v, Federal Communications Commission , 

87 U. S. App. D. C. 39,182 F. 2d 397; Democrat Printing Company v. 
Federal Communications Commission, 91 U.S. App. D.C. 72, 202 F. 

2d 298. 

Roy L. Albertson was made a party to the hearing which was 
ordered on the application of Jet Broadcasting Company and which 

y Reference is to Printed Joint Appendix; unprinted record refer¬ 
ences are given as R. - 


resulted in the decision from which the instant appeal was taken 
(R. 45-46; see J.A. 15-16) 

The decision of the Commission from which this appeal was 
taken is a final decision. It was issued by the Commission after 

i 

exceptions had been filed to the initial decision of a hearing examiner, 
and after oral argument on those exceptions (J.A. 17). Section 1.857 
of the Commission's Rules (1 Pike & Fischer RR 51:428) reads as 
follows: 


1.857. Final decision of the Commission. -- 
After opportunity has been afforded for the filing of 
proposed findings of fact and conclusions, exceptions, 
supporting statements, briefs and for the holding 
of oral argument as provided in these Rules, the 
Commission will issue a final decision in each case 
in which an initial decision has not otherwise become 


final. The final decision shall contain findings of 
fact and conclusions, as well as the reasons or 
bases therefor, upon all the material issues of fact, 
law or discretion presented on the record; shall 
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The question of jurisdiction was not raised by appellee or 
intervenor by way of motion to dismiss, nor was the matter touched 
upon in any way in their respective briefs. It was not until the oral 
argument of this case that counsel for the Commission, evidently by 
way of afterthought, argued that the appellant should have filed a petition 
for rehearing before the Commission because, in the words of the statute, 
he was relying in this Court "on questions of fact or law upon which the 
Commission has been afforded no opportunity to pass. " The contention 
is apparently bottomed upon the circumstance that Albertson contends 
in this Court that nowhere does the Commission in its 
decision answer his exception that Jet Broadcasting Company has not 
met the burden imposed upon it of showing a need for the service it 
proposed in the light of the requirements of Section 309(b) of the Com¬ 
munications Act of 1934, as amended, and the Commission's Rules. 

It becomes necessary, therefore, to look to the course of this proceeding 
through the Commission to see if questions of fact or law are being 
raised here which have not been raised before that agency. 

Throughout this case --in fact from its early stages -- appellant 
has contended that Jet Broadcasting Company has not shown a need for 
the service it proposed or indeed, adduced any evidence as to such need. 
Thus, in his "Proposed Conclusions, " filed before issuance of the initial 
decision of the Examiner, Roy L. Albertson pointed out that "There is 
not a scintilla of evidence in the record in this proceeding as to the re¬ 
quirements of the populations proposed to be served, and hence applicant 
has failed to show a need for the proposed service. " (R. 383-384.) And 
in its exceptions to the initial decision and argument in support thereof, 
Albertson urged that the Examiner was in error in his failure to conclude 
that the applicant had not met the burden imposed upon it (J. A. 10-14). 


But although the point was made, the Commission never answered it. 

One looks in vain in the decision appealed from for any discussion of 
the contention as to the requirements of Section 309(b) or the applicable 
provisions of the Rules. The truth of the matter is that the "questions 
of fact or law" were presented to the Commission but never answered. 
And it would be a distortion of the plain language of the statute to con¬ 
clude that the refusal, whether calculated or inadvert *'nt, of the Com- 

i 

mission to answer a contention would afford a basis for saying, when 

attention was called to its dereliction, that it was not given a chance, 

! 

by way of petition for rehearing, to answer the contention which it had 
ignored. 

To require petitions for rehearing to be filed in cases where 
an agency does not answer contentions often constitutes "mere for¬ 
malities which waste the time of litigants and tribunals, [and] tend 
unnecessarily to prolong the administrative process. " See Levers v. 
Anderson , 326 U. S. 219, 222, 90 L. Ed. 26, 29. Section 10 (c) of the 
Administrative Procedure Act, supra, was intended tb avoid unnecessary 
pro forma petitions for reconsideration by an administrative agency 
which had been required under prior court decisions as a step in the 
exhaustion of administrative remedies. As stated by the Attorney 
General of the United States in commenting on Section 10 (c) in the Bill 
which became the Administrative Procedure Act (see Senate Document 
No. 248, 79th Congress, Second Session entitled "Administrative Pro¬ 
cedure Act -- Legislative History, " at p. 230) this section "makes 
clear that the doctrine of exhaustion of administrative remedies with 
respect to finality of agency action is intended to be applicable only 
(1) where expressly required by statute (as, for example, is provided in 
49 U. S. C. 17(9), or (2) where the agency's rules require that decisions 
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by subordinate officers must be appealed to superior agency authority 
before the decision may be regarded as final for purposes of judicial 
review. " 

Section 405 of the Commu nications Act of 1934, as amended, 
provides two situations in which a petition for reconsideration is 
necessary -- where the party petitioning is new to the proceeding or 
where a new issue is sought to be raised. It is obvious that the purpose 
of this legislation is to give the Commission an opportunity to consider 
new matters prior to court review -- the effect that a new party or a 
new issue might have on its decision. In other words the provision 
serves the end of orderly administration. It would be a negation of 
Section 10 of the Administrative Procedure Act and a tortured interpre¬ 
tation of Section 405 of the Communications Act to hold that Section 405 
required a party to go back to the Commission to raise before it an 
issue which had been fully presented before, merely because the Com¬ 
mission's disposition of that issue was deemed to be inadequate or 
erroneous. 

The requirement of Section 8(b) of the Administrative Procedure 
Act that the agency must give the "reasons or basis" for its findings 
and conclusions "means that such findings and conclusions must be suffi¬ 
ciently related to the record and law as to advise the parties and any 
reviewing court of their record and legal basis. " See Comment on 
Section 8(b) in Report No. 1980, House Committee on the Judiciary, 79th 
Congress, Second Session, found at page 273 of Senate Document No. 248, 
79th Congress, Second Session, entitled "Administrative Procedure Act -- 
Legislative History. " The reason why the sentence "The record shall show 
the ruling upon each such finding, conclusion, or exception presented" 
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was added to Section 8(b) by the House Committee was "for the purpose 
of requiring agencies to note their rulings somewhere on the record 
in order to preclude later controversy as to what the agency had done. ” 
( Op, cit ., p. 288). Albertson's complaint here is that this is exactly 
what the Commssion has not done. 

The Commission in its brief on the merits contended that "the 
determination of the Commission with respect to all of the exceptions 
is apparent within the four corners of the Commission's decision here 
under appeal" (Appellee's Brief, p. 7). But this Court has pointed out 
that the Commission is under a statutory duty to reveal "the basis" for 

i 

its conclusion. Telanserphone, Inc, v. Federal Communications 
Commission , U. S. App. D. C., 13 Fike & Fischer 2078 (February 9, 
1956). That revelation should be apparent and not a matter of copj ecture, 
surmise, or exegesis. Furthermore, the Commission cannot, in this 

j 

Court, make good defects in its decision. Democrat Printing Company 
v. Federal Communications Commission , 91 U. S. App. D. C. 72, 

202 F. 2d 298. If the Commission's position in this Court that the ex¬ 
ceptions of Albertson have been answered in its decision is correct, 
then, obviously, no petition for rehearing was necessary in order for 
the appellant to challenge the matter here, and any filing of such a 
petition would have been futile. If, on the other hand, the contention 
has not been answered, then, under the applicable statutory provisions, 
Albertson may appeal from an erroneous final decision and ask that 
it be reversed. 

In view of the foregoing it is submitted that the filing of a 
petition for rehearing with the Federal Communications Commission 
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by Albertson was not a condition precedent to the judicial review 
of the Commission's decision and order which is sought here. 

Respectfully submitted, 

s/ Andrew G. Haley 
Andrew G. Haley 


Of Counsel: 

Haley, Doty fe Wollenberg 
July 5, 1956 


s / Dwight D. Doty 
Dwight D. Doty 

1735 DeSales Street, N. W. 
Washington, D. C, 

Attorneys for Appellant 


CERTIFICATE OF SERVICE 


I, Dwight D. Doty, certify that I have this 5th day 

of July, 1956, mailed copies of the attached Memorandum on 

Behalf of Appellant with requisite postage to: 

Richard A. Solomon, Esquire 
Assistant General Counsel 
Federal Communications Commission 
Washington 25, D. C, 

Attorney for Appellee i 

Harry J. Daly, Esquire 
1026 Pennsylvania Building 
Washington 4, D. C. 

Attorney for Intervenor 


/s/ Dwight D. Doty 
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MEMORANDUM 

CN BSSAIf OF APfEm g 

The Court has requested memoranda from the parties in the 
above-entitled proceeding on the following question: 

Was the filing of a petition for rehe?ring with 
the Commission by Albertson a condition precedent to 
judicial review of the Commission’s decision and order 
which he seeks on this appeal? 

At the outset, we wish to make clear that while the question 
is phrased generally, we have never challenged appellant’s right 
in this appeal to raise the matters contained in the second of 
the two points appearing in his brief. Appellant’s second point 
(Br, 10-13) is that the Commission erroneously granted intervenor’s 
application in the absence of a shewing of need for the proposed 
service. This argument as to the alleged absence of a showing 
by intervener of the need for the proposed service was presented 
to the Commission (see particularly appellant’s Exception No, 

4 (J.A. 10) and oral argument (R, 420-4)), and was squarely 
ruled upon by the agency (see par, 3 of the Commission’s Con¬ 
clusions (J.A, 22), It has been fully briefed by the parties 
and is, we think, properly before this Court for decision. 


4/ Reference to the printed Joint Appendix are designated "J.A. 
unprinted record references are given as ** R w . 
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We do challenge, however, appellant's attest to have con¬ 
sidered on this appeal the argument set out in Point I of its 
brief (3r. 6-10) as to the validity of the Comnission's mode of 
passing an exceptions. We believe that appellant cannot properly 
advance this argument upon appeal because of its failure to afford 

the Commission an opportunity, as required by Section 405 of the 

2 / 

Cornmarlcations Act of 1934* as amended, 47 U.S.C. 405, to pass 
upon the question of law thus raised. Some brief background is 
desirable for an understanding of our position. 

Prior to September 1954, the Cosmission normally followed 
the procedure 6f ruling upon each exception individually in a 
separate appendix. At that time, the Commission, in a comparative 
television case ( Tampa Times Co .. 10 Pike & Fischer, RE 77, 81# 
affirmed on appeal, Tfoppg Tj,™ 8 Co - v * Federal C otto™ j cations Cam- 
nrLssion>—U. S. App. D. C. . 230 F. 2d 224), adopted the new 
procedure patterned on that followed for many years by other admini¬ 
strative agencies such as the NIPJ3 and the CAB and typified by 
paragraph 4 of the decision on appeal (J.A. 17). Appellant, although 
of course aware of the fact that the new procedure was being eon- 

i 

sistently employed in all adjudicatory case involving exceptions, 
raa<h no objection to that procedu-e prior to the Commission^ decision, 
nor did he,after issuance of the Commission's decision grant¬ 
ing intervenor's application over his objections, file any 
petition for reconsideration calling the alleged invalidity of 
the procedure to the Commission's attention. Instead, he appealed 
directly to this Court and argued here for the first time that the 
Commission's failure to rule on erch exception specifically, as 
it had done in the pest, contravened Section 3(b) of the Admini- 

Z/ Section 405 provides in pertinent parts "... the filing of a 
petition for rehearing shall not be a condition precedent to judicial 
review of any such decision, order, or requirement, except where the 
party seeking such review (l) was not a party to the proceedings 
resulting in such decision, ordery^oahrequirement, or (2) relies 
on questions of fact or law upon/the Commission hag been afforded, hq 
opportunity to pass . . « ” (Emphasis supplied). 



t \ 


strative Procedure Act, 5 U.S,C,A, 1007(b), 

We net this argument on its merits in our brief, pointing to the 
legislative history of Section 8(b), to three pertinent cases upholding 
either the decisions of this agency or the NIAB against similar attacks 
based upon 8(b), and to the precise paragraphs in the Comission decision 
where each of appellant's seven exceptions was ruled upon, (Appellee's 
Br. 10-15), Then, at the oral argument held on June 12, 1956, and 
after oral notice to counsel far appellant, we raised the instant question 
as to the propriety in this appeal of appellant's Point I, because, as 
we stated, the question goes to the Jurisdiction of the Court, 

The issue thus presented is simple and needs no extended discussion. 
Appellant, in asserting the invalidity under Section 8(b) of the 
Administrative Procedure Act of the Comission’s new method of ruling 
on exceptions, as distinguished from its farmer procedure of ruling on each 

exception in an Appendix* to the decisifiR, is raising a question of law 
upon which the Commissi an has been afforded no opportunity to pass. The 
alleged error arose only with the issuance by the Commission of its 
decision. Of necessity, therefore, appellant was required, under Section 
405, to file a petition for rehearing aa a condition precedent to judicial 


review. 






344 U*S» 33, 37; Democrat 
91 U.S. App. D«C« 


72, 78, 202 F. 2d 298, 30X. 

Appellant argues (p, 8, Mem,) that if the Comission’s position in 
this Court that his exceptions have been fully treated in the final deci¬ 
sion is correct, it follows that no petition for rehearing is necessary — 
and that if that position is incorrect, then appellant may obtain re¬ 
versal of the Commission's decision because the agency has not met its 
statutory duty to reveal "the basis" for its ultimate conclusion, as re¬ 
quired by Section 409(b) of the Communications Act, This argument mistakes 


2/ Section 8(b) requires that "the record shall show the ruling on eaoh 
such ,,, exception presented"; appellant also relied on Section 409(b) 
of the Communications Act, 47 U.S.C, 409(b), requiring the Commission 
to permit the filing of exceptions to initial decision. 


4/ See also brief of intervener, pp« 11-15, 


mistakes the lasue raised by appellant'a Point I. Of course, appellant 
can seek review of the merits of the Counissicn's rulings on its ex- 


to permit review, can secure reversal* Section 409(b); Telanserphope. 

i 

Inc , v. Federal Communications Conadaslon. __ U*S. 4pp. D. C. . 231 
F. 2d 732. But the issue raised by appellant's Point I involves not the 
merits of the Coraeisslon's rulings hot the farm or manner of ruling on 
the exceptions. 4nd unlike the merits of his exceptions, appellant has 
given the Corazds si on no opportunity to pass on his contention that the 

i 

Commission's form or general manner of ruling on exceptions is invalid 
under Section 8(b). 

Accordingly, we think it clear that the instant case, because of 
failure of the appellant to mset the express requirements of Section 405, 
does not afford a proper opportunity to obtain review of the latter 
question. 

Respectfully submitted. 


Warren E. Baker 
General Counsel 


Richard 4. Solomon 
Assistant General Counsel 


Henry Geller 
Counsel 

July 18, 1956 

Federal Co—uni cations Commission 

57 Thus, appollant has argued that It does not know the basis on which 
the contention made in its Exception No. 4 v*s rejected (4pp. Br. 8-10). 
However, as we pointed out in our brief CcMrieotcft {tally set out 

in Par. 3 of its Conclusions (J.4. 22), the reasons and basis of its 
rejection of this contention; appellant's real quarrel, as shown by 
its argument in Point II, is that it does not agree with the reaeona 
given. 




I, Richard A. Solomon, certify that on this 18th day of July 1956, I mailed 
a true copy of the foregoing “Memorandum On Behalf Of Appellee" at the 
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Dwight D. Doty, Esq* 

1735 DeSales Street, N.W. 
Washington 6, D* C. 

Counsel for Appellant 


Harry J. Daly, Esq. 

1026 Pennsylvania Building 
Washington, D* C. 

Counsel for Intervener 


Richard A. Solomon 
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MEMORANDUM 

ON BEHALF OF INTERVENOR 



CLERK 


The Court has requested memoranda from counsel for the parties In 

the above-entitled case on the following question: 

Was the filing of a petition for rehearing with the 
Commission by Albertson a condition precedent to Judicial 
review of the Commission's decision and order which he seeks 
on this appeal? 

Intervenor respectfully submits that the answer to this question 
is in the affirmative. When Judicial review Is available and under what 
circumstances are questions (apart from, whatever requirements the Consti¬ 
tution may make in certain situations) which depend on the particular 
Congressional enactment under which Judicial review is authorized. NLRB 
v. Cheney Calif . Lumber Co., 327 U.S. 385, 588-389, 90 L.Ed. 739 (1946); 
NLRB v. Parkers Prairie Coop . Creamery Ass *n , 8 Cir., 154 F.2d 455, 457-45® 
(1946). The Congressional enactment here Involved Is the Communications Act 
of 1934, as amended, 47 U.S.C.A., 8 151, et se^. Section 405 of this Act 
makes the filing of a petition for rehearing a necessary condition precedent 

j 

to Judicial review where the party seeking review "... relies on questions 
of fact or law upon which the Commission has been afforded no opportunity to 
pass." Appellant herein has only given the Commission an opportunity to pass 
upon one of the two points which he has raised upon appeal, namely hla second 
point which deals with the alleged absence of evidence In the record to show 
that the need for the service proposed by the Intervenor outweighed the need 

for appellant's service which would be lost as a result of intervenor 'e 

% 

proposal. This point was the basis of the majority of the exceptions which 



were filed by appellant to the examiner ’e initial decision (J. A.9 -Ilf). 
Admittedly, therefore, it cannot he contended that Section 405 of the 
Cooiunicatione Act required appellant to have filed a petition for reconsider¬ 
ation in regard to this point. 

Appellant's firet point, however, ie clearly one which should have 
been the subject of a petition for reconsideration. The alleged error on the 
part of the Commission in falling to rule upon each of the appellant »e 
exceptions to the examiner's initial decision with sufficient specificity 
did not come into being until the Commission Issued its final decision. At 
that time, according to the mandate of Section 405, appellant should hare 
given the Commission an opportunity to reconsider its action and to right any 
wrong it may have committed. Instead of complying with this provision of 
Section 405, appellant immediately sought Judicial review. 

This court has time and again respected the limitation vhioh Congress 
has placed upon its power to review orders of the Federal Communications 
Commission. For example, in Democrat Printing Co . v. Federal Common . Corn^n, 

91 U.S. App. D. C. 72, 202 F.2d 298 (1952), numerous errors vere raised by 
the appellant for the first time on appeal. With regard to these, the court 
stated, at page 3Q3: 

"... all of these alleged errors are raised for the first 
time in this court. Therefore, even if they are meritorious, 
a question which we do not reach, they are raised too late. . . 

Since appellant has denied the Commission the first opportunity 
to state its views on the errors now being asserted, appellant 
cannot seek here the relief which it should have sought 
initially before the Commission ." ^Emphasis addedT/"” 

Likewise, in Red River Broadcasting Co . v. FCC, 69 App. D. C. 1, 96 F.2d 282, 

cert. den. 305 U.S. 625, 83 L. Ed. 400 (1938), although dealing with a different 

factual situation than here presented, this court stated: 

"When remedies available to an appellant are spelled out in 
the statutes and the rulee, there is no excuse for failure to 
pursue them. Failing to do so, it cannot be permitted to come 
into the courts for relief. To hold otherwise would be in effeot 
to substitute the determination of the court for the determination 
which Congress Intended should be made by the Commission." 

As Mr. Justice Jackson stated in United States v. Tucker Truck Lines, 

344 U.S. 33 , 37, 97 L.Ed. 54, 58 (1952): 

"Simple fairness to those who are engaged in the tasks of 
administration, and to litigants, requires as a general rule 
that courts should not topple over administrative decisions 
unless the administrative body not only has erred but has 
erred against objection made at the tins appropriate under 
its practice." 
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See also Unemployment Compensation Com. , of Alaska ▼. Aragan, 329 tf«S. 143, 

155, 91 I*.Bd. 136, 145 (1946). 

j 

SUMMARY 

Appellant has raised tvo points upon appeal. Hie second of these 

i 

v&e called to the Commission 'a attention In appellant 'a exceptions to the 
Sxamlner ’a Initial deoision. The Commission was thereby afforded an oppor¬ 
tunity to consider the questions raised and to reach a decision thereon. 
Appellant, unsatisfied vlth the Commission's decision, has a right to seek 
Judicial review thereof. 

Appellant's first point, however, arose as a result of the form 
in which the Commission set out Its decision dealing with appellant's 
exceptions. Dissatisfaction along this line was never brought to the 
Commission *s attention. Section 405 of the Communications Act of 1934, as 
amended, requires an aggrieved party to file a petition for reconsideration 
of the deoision concerning which he complains prior to seeking Judicial 
review In order that the Commission may have an opportunity to c or re c t any 
error which It might have committed. Since appellant has not complied with 
the provisions of Section 405, the court of appeals has no Jurisdiction to 
oooslder appellant's first point on appeal. 

Respectfully submitted, 

Harry J.Daly 

Lenore 0.' Ehrig 

1026 Pennsylvania Building 

Washington 4, D. C. 

i 

Attorneys for Intervener 


July 20, 1956 
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Lenore G. Ehrig 
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REPLY MEMORANDUM ON BEHALF OF APPELLAN T 
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In their respective memoranda filed July 18 and 20, 1956 
appellee and intervenor argue that appellant may not raise the 
question as to whether the Commission erred in failing to rule 
specifically upon his exceptions to the initial decision because, 
as appellee expresses it, "The alleged error arose only with the 
issuance by the Commission of its decision" and that "of neces¬ 
sity, therefore, appellant was required, under Section 405, to 
file a petition for rehearing as a condition precedent to judicial 
review". 

The argument is not sound since, in any case, the 
Commission could commit error subject to judicial review only 
upon the issuance of its decision. And, unless a party relied on 
questions of fact or law upon which the Commission had been 
afforded no opportunity to pass in its decision, judicial review 
may be had under Section 405 of the Communications Act without 
filing a petition for rehearing with the Commission. 
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To support its claim that the exception of Section 405 
is applicable here, appellee, while admitting that appellant "can 
seek review of the merits of the Commission's rulings on its 
exceptions" contends that the issue raised by appellant's Point I 
involves not the merits of the Commission's rulings but the "form 
or manner of ruling on the exceptions" and that "appellant has 
given the Commission no opportunity to pass on his contention 
that the Commission's form or general manner of ruling on excep¬ 
tions is invalid under Section 8(b)". 

But as we made clear in our brief on the merits, this 
contention of appellant is directed not at form but at substance. 

The fact is that the Commission did not answer the basic con¬ 
tention that appellant has made throughout this case - that Jet 
Broadcasting Company, Inc., has not met the burden imposed upon 
it in the light of the requirements of Section 309(b) of the Communi 
cations Act and the pertinent provisions of the Commission's Rules 
and since the Commission committed error in failing to answer 
the exceptions raising the matter, its action is subject to immed¬ 
iate judicial review without the necessity of seeking rehearing be¬ 
fore the Commission. The Commission cannot now insulate its 
arbitrary action from review on the ground that the Commission's 
failure to answer an exception raising the point that the Commis¬ 
sion in this case made a specific finding that no need for the new 
service had been shown and then made a grant under a rule that 
specifically requires a showing of need, goes to "the form or 
manner of ruling on exceptions". 

An exception by its nature is a specific criticism of an 
initial decision which invites, and as a matter of law requires, a 


specific rilling. To say that the Commission has been given no 
opportunity to make a specific ruling on an exception is absurd. 
Under appellee's theory, in order to avoid the necessity of a 
petition for rehearing it would be necessary to file a specific 
request with each exception that the Commission discharge its 
statutory duty to rule upon that exception. 

If an answer to the basic contention of appellant had been 

i 

made by the Commission based on faulty reasoning, it could scarce* 
ly be contended that a petition for reconsideration calling attention 
to that error would have been necessary before an appeal could 
have been lodged in this Court. A fortiori, no petition for re¬ 
consideration is required in a case where no answer at all to 
that contention was made by the device of not ruling on appellant's 
exceptions raising the point. 

Respectfully submitted: 

(s) Andrew G. Haley 
Andrew G. Haley 

(s) Dwight D. Doty 
Dwight D. Doty 

Of Counsel: 1735 De Sales Street, N. W. 

Washington, I D. C. 

Attorneys for Appellant 


Haley, Doty & Wollenberg 
August l, 1956 
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